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Now, you can get complete sales and inventory figures in hours! 


How quickly can you evaluate current sales activity? And are you relying on inventory figures that are not 
complete? Chances are it takes you even weeks to obtain all required inventory and sales facts. Yet did 
you know: a National Electronic Data Processing System can give you all these vital reports in only a 
matter of hours! National Systems go all the way from the original entry—in cash registers, accounting 
machines, or adding machines . . . through the computer . . . and high-speed printer . . . to detailed final 
reports. You can now tell which parts of your business are paying-off; judge which ones could be doing 
better —all before the current picture changes. You can now get far greater executive command than was 
economically practicable before. In short, you can get today’s figures today, while there is still time to 
evaluate results and take effective action. For more information, write today to National. 
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MR. ACCOUNTANT. 





The working capital your client has tied up 
in Accounts Receivable, invoices and/or in- 
ventory, could throw his business out of 
balance. These items may represent a con- 
siderable sum of money that can be put to 
work to benefit his business. 








Check Meadow Brook’s 
plan on how you can 





advise your client to get 
his business back on an 
even scale. This can be 
achieved by advancing 
him up to 80% of the 
collectible value of his 
Accounts Receivable and 
to a variable percentage 
of the cost of his in- 
ventory. 








“FOR FURTHER INFORMATION WRITE OR PHONE MR. HENRY DENGEL 


60 Hempstead Avenue, West Hempstead, N. Y. or stop in at any one of our 56 offices 
located throughout Greater New York and on Long Island. 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 
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' particularly true 


In a somewhat different approach 
to the problem of employee retention, 
the Staff Accountants Committee of 
the Colorado Society of CPAs con- 
ducted a “Survey of Staff Accounting 
Attitudes Toward Public Accounting 
Work” (The Report, April 1961). 
Many responses required a subjective 
so the answers reflect the 
staff man’s understanding of company 
policy rather than the policy itself. The 
Committee believed this disclosure of 
attitude to be more informative since 
it usually determines whether a man 
decides to stay with the firm. Some 


© of the items revealed were: 


Adequacy of compensation. Present 
annual compensation is considered 
adequate by slightly more than one- 
half of all respondents, ranging from 
a low of 35 percent in small local 
firms to a high of 65 in national firms. 
Considerably more satisfaction was in- 
dicated by personnel with the least 
amount of experience—80 percent of 
those in their first year indicating sat- 
isfaction as compared with about 50 
percent of the others. 

Adequacy of fringe benefits. There 
does not seem to be a strong indica- 
tion that more fringe benefits should 
be provided by CPA firms. This is 
in national firms 
where the response to this question 





Accounting News and Trends is conducted 
by CHARLES L. SAVAGE, CPA. He is 
presently serving as a member of our So- 
ciety’s Committee on Accounting Procedure 
and is Program Director of the Brooklyn 
Chapter of the National Association of 
Accountants. Dr. Savage is professor of ac- 
counting and chairman of the Business 
Administration Division of St. Francis Col- 
lege. He is also professor of taxation at 
the New York Law School. 


Accounting News And Trends 
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was 25 percent “yes” and 75 percent 


“cc 


no.” In local firms the affirmative 
responses ranged from 40 to 50 per- 
cent. 

Travel time. One of the most con- 
sistent of all replies, regardless of 
length of time employed or size of firm, 
was the response to the question of 
travel. Only about 5 percent of all 
respondents felt that the amount of 
travel required of them was excessive. 

Overtime burden. A much less con- 
sistent response was obtained for the 
question regarding overtime. Here it 
was found that among personnel with 
less than one year in public account- 
ing, 5 percent felt that their overtime 
was excessive whereas amongst the 
staff personnel with more than five 
years’ experience 30 percent felt so. 

Opportunity for advancement. 
About 80 percent of all respondents 
considered their opportunity for ad- 
vancement to be satisfactory, though 
here the affirmative responses seemed 
definitely related to firm size. In na- 
tional firms, 85 percent answered 
“yes” as compared with 75 in larger 
local firms and only 50 in smaller 
local firms. 

Adequacy of staff training. With 
respect to training and development 
a summary of the responses indicate 
that 80 percent of all staff accountants 
believe that staff training is now being 
accomplished in a satisfactory manner 
by national firms, but that not nearly 
enough attention is being devoted to 
it by smaller firms. Also, such train- 
ing has more significance to personnel 
with less experience, which points up 
the problem which many firms have 
encountered in gearing their training 
programs to different levels of devel- 
opment. It also appears that more 


attention should be paid to advanced 
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training for more experienced per- 
sonnel. 

Staff training. During the first year 
of their employment in public ac- 
counting, 95 percent of all staff per- 


sonnel feel that their firm is sincerely | 
interested in their professional devel- | 


opment, but after the first year ap- 
proximately 25 percent feel that they 
are not. In small local firms this 
figure increased to 38 percent. 

Team spirit. More than 30 percent 
of all respondents did not feel as 
though they were a part of a profes- 
sional team, and responses did not 
differ significantly according to certi- 
fied or non-certified status. Large 
firms scored better than small firms, 
as negative replies were received from 
25 to 35 percent of national firm and 
large local firm personnel respectively, 
while 60 percent of small local firm 
personnel indicated that they did not 








have this desirable team spirit. 


PROFESSIONAL GOALS IN CANADA t 


A statement of long-range goals! 
for accounting education in Canada’ 


is presented in The Canadian Char- 
tered Accountant (May 1961). The 
report points out that in furtherance 
of the recommendations of a special 
subcommittee of the Canadian Insti- 
tute of Chartered Accountants, the 
Councils of the Institutes of CAs in} 
Ontario and Quebec approved these) 
goals: 

¢ Only those applicants who provide} 
evidence that they have obtained, as 
a minimum, a baccalaureate degree) 
from a recognized Canadian university, 
or the equivalent, will be accepted| 
as students-in-accounts after Decem-| 
ber 31, 1969. 

e For students-in-accounts accepted | 
after December 31, 1969, the mini-} 
mum period of practical training will | 
be two years. 
e All students will continue to be) 
required to successfully complete the} 
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uniform final examination. 

e Provincial Institutes may provide 
programs whereby students-in-accounts 
pursue concurrently the objectives of 
a university degree and admission as 
a chartered accountant, but any stu- 
dents commencing such a program 
after December 31, 1969 will have to 
submit evidence that they have ob- 
tained a baccalaureate degree before 
they will be admitted to membership. 
e For university graduates with no 
training in accounting or auditing, the 
special course of training offered by 
the Institute is expected to require four 
years instead of the two years men- 
tioned in paragraph two above. These 
goals represent a high standard, but 
the Committee’s explanation seems 
most convincing: 

“University education has long been 
recognized by other established pro- 
fessions as a prerequisite for admis- 
sion, and the public generally has 
come to think of the professions as 
synonymous with university graduation. 
There is little comfort in telling our- 
selves we have all the basic attributes 
of a profession if we should cease to 
be accepted as such and not sought 
to supply professional service. If we 
are to promote greater recognition as 
a profession, it is essential that steps 
be taken to ensure that our standards 
of admission are at a_ professional 
level.” 


STUDENT LOANS BY 
TEXAS CPA SOCIETY 

The program reported in The Texas 
CPA News Bulletin (April 1961) en- 
titled “Loan Applications — Educa- 
tional Foundation” gives an insight 
into a worthwhile service of that 
Society. It states that application for 
loans from deserving accounting stu- 
dents continue to be received. The 
needs of most students applying are 
really serious and Society members 
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are urged to make contributions to the 
fund. 


HIGHER INCOME TAX IN CANADA 


It may be of some consolation to 
know that the federal tax burden on | 
family incomes is often greater in| 
Canada than in the United States. 
A recent statement by Commerce | 
Clearing House points out that in the 
U. S. A. a married man, with five 
children under 16, pays a $60 income 
tax on a $5,000 adjusted gross income, 
while his counterpart north of the 
border pays $250.50. 

Although Canadian tax rates are 
lower than ours—ranging respectively 
from 14 percent to 80 percent in 
Canada to 20 percent to 91 percent 
in the U. S. A.—lower exemptions for 
Canadian dependent children ($250 
if under 16 and $500 if over, com- 
pared with $600) accounts for the 
higher tax on the larger families. 
Thus if the hypothetical taxpayers in? 








the first paragraph had supported but | 
two children the amount of tax would? 
have been about the same in each? 
country. Indeed, if the adjusted gross/ 
income were $10,000, the Canadian) 
family would pay about 10 percent 
more than its U. S. counterpart. It is 
interesting to note that Canadian 
bachelors, regardless of their tax 
bracket, always pay less income tax 
than those in our country. 
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Book Reviews 


TAXATION OF DEFERRED EMPLOYEE 
AND EXECUTIVE COMPENSATION 


Edited by Henry Sellin, PRENTICE- 
HALL, INc., Englewood Cliffs, New 
Jersey, 1960. Pages: xiii + 720; 
$19.50. 


Although a good deal of literature 
has been written about various aspects 
of these problems, it has been pointed 
primarily towards a few troublesome 
areas. Here, apparently for the first 
time, all of the aspects of deferred 
compensation have been presented in 
one volume. The thirty-one contrib- 
utors are, in the main, attorneys at 
law; other contributors include an 
actuary, a pension consultant and a 
certified public accountant. 

This book, which was ably edited 
by Henry Sellin, Executive Director of 
the New York University Institute on 
Federal Taxation, is divided roughly 
into three parts; the first deals with 
non-qualified plans, the second section 
discusses qualified plans and the third 
reviews various stock options and 
bonus plans. The book contains a 
very comprehensive subject index, 
amply supported by tables of appli- 
cable cases, statutes and rulings. 

This is basically a “how to” book. 
Thus both the astute tax man or the 
small practitioner who, for the first 
time, is faced with the problem of 
advising a client whether a pension or 
profit-sharing plan or some other type 
of deferred compensation is advisable, 
will find a compilation of information 
valuable for their guidance. In this 
respect, Sidney M. Gewanter, in Chap- 
ter 5, discusses the “Factors to Consider 
in Selecting and Establishing Qualified 


Deferred Compensation Plans.” He 
outlines the advantages and disadvan- 
tages of Qualified Pension, Profit- 
Sharing and Stock Bonus Plans. In 
addition there is a thorough analysis 
of the basic considerations in select- 
ing a plan. 

The late Emanuel L. Gordon in his 
chapter on “Qualifying a Pension or 
Profit Sharing Plan” pinpoints the diffi- 
culties that may be encountered in 
setting up eligibility standards, in order 
to conform with the Internal Revenue 
Service’s requirements as to percentage 
of employees covered and discrimina- 
tion in favor of one or more prohibited 
groups. He makes the interesting con- 
clusion that it is not important whether 
discrimination, per se, exists. Thus 
many forms of discrimination are per- 
missible in favor of salaried employees 
as opposed to wage-earners, in favor 
of those willing to contribute as op- 
posed to those unable or unwilling to 
do so, and in favor of somewhat older 
as opposed to younger employees. 

Robert S. Lane, in Chapter 7, pre- 
sents a very comprehensive analysis of 
disclosure requirements, registration, 
reporting and informational statements 
under the Internal Revenue Code, vari- 
ous Federal Securities Acts, state 
“Blue Sky” laws which sometimes are 
so broad in scope as to include Pen- 
sion and Profit-Sharing Plans, and 
Welfare and Pension Plans Disclosure 
Acts. Norman Block, in his article dis- 
cussing the problems incurred in the 
administration of plans, points out the 
need for flexibility and the importance 
of maintaining a power to amend the 
plan without restrictions, if possible. 
He emphasizes the need to have the 
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amending power clearly expressed in 
the plan and trust indentures or other 
instruments implementing the plan. 

Abraham J. Briloff, CPA, reviews in 
Chapter 13, “Accounting Problems of 
Pension and Profit-Sharing Plans.” He 
outlines in detail the responsibility of 
the accountant in preparing the data 
schedules needed in the request for 
determination letter, the maintenance 
of control records, the information re- 
quired to accompany the employer’s 
tax return under Regulation Section 
1.404(a)-2 and the problems _inci- 
dental to the financial statements in- 
cluding the application of Accounting 
Research Bulletin 47. 

It is regrettable that CPAs were not 
utilized to a larger extent in this hand- 
book, as they could have made valu- 
able contributions in evaluating the 
various methods and plans, and their 
effect on the financial condition of the 
entity; income tax consequences to 
employees and beneficiaries; and the 
impact of such plans on closely held 
corporations. Nevertheless, the book 
is a work of reference that should find 
a spot in the professional library of 
every practitioner, whether as a di- 
rectory and road map for the uniniti- 
ated, or a work of reference for the 
experienced tax practitioner. 


WILLIAM ETKIN, CPA 


Clarence Rainess & Co. 
New York, N. Y. 
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The Expansion of 
CPA Services 


Public accountancy has not only advanced in its 
techniques, but it has also substantially expanded the 
type of services it offers its clients since the pre-World 
War I days when its scope was usually confined to 
accounting and auditing. With the coming of the Federal 
Income Tax law in 1913, followed by the heavier taxes 
of World War I, taxes became a second major activity of 
accountants. 

Today the services we offer to our clients have 
expanded into areas not thought of, perhaps not even 
known, when accountancy was in its infancy. 

In our present complex economic and social struc- 
ture, the business world has been calling on accountants 
not only for accounting and tax service and advice, but 
for many other services in which the knowledge, experi- 
ence and judgment gained in their accounting experience 
may be put to use. These other services are usually 
given the generic title of management advisory services 
and have become a third major field of activity for 
accountants. 

I think that some of us do not realize that many of 
our clients, especially the medium size and smaller ones, 
would welcome, and may even expect, advice in the 
management services field. This is borne out by the 
results of a study made by the American Institute of 
CPAs three years ago of medium size companies. It 
disclosed that in one-half of the companies interviewed 
the CPA had made no suggestions as to how the business 
could be made more profitable. In another study a 
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substantial minority of business men criticized accountants for 
not making enough recommendations, or for not being suffi- 
ciently progressive. 

Management services, in a broad sense, include all direct 
or indirect aid that an accountant can effectively and efficiently 
furnish a client—services that will help increase a company’s | 
profits and growth. Large practioners and small practitioners | 
alike can be helpful in this respect; each can find areas of prac- | 
tical usefulness. ‘ 

There are many possible services. Amongst them are the | 
development of cost systems and standards, and the preparation ff 
of budgets and projections that are more than visions of “where 
a company is going.” These management tools set goals and 
allocate financial and personnel resources to achieve them, and 
permit reconciling the set goals with the achievements. The 
services also include, among others, matters so diverse as advice 
on the purchase or sale of a business, aid in the preparation of 
a pension or a deferred compensation plan, review of a proposed 
plan of financing, aid in labor negotiations, personnel selection, 
and analyses of labor and machine efficiency. 

If you want to look really far into the future, some day we 
may well see an audit whose scope will, as a matter of course, 
include an audit of management itself as well as of the results it | 
obtains. : 
These expanded activities impose a responsibility and | 
demand a standard of performance and ethics as great as in our 
accounting services. Needless to say, no work should be under- 
taken which one’s staff is not qualified to perform and which a 
partner is not qualified to supervise. Through our Society com- 
mittees, especially that on Management Advisory Services, we 
shall endeavor to assist our members in meeting these respon- 
sibilities. 

EDWARD J. BUEHLER, CPA 
President | 
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Depth Auditing 


(Appraisal of Management Performance) 


By WILLIARD E, STONE, CPA 


The development of the management services phase of the ac- 
counting profession has reached the stage where, accelerated 
by occurrences in the business world, a corollary service ap- 
pears on the horizon—namely that of the appraisal of the 


management of public corporations. 


This seeming “intrusion” 


will not receive universal acclaim or acceptance initially. Never- 
theless, its pioneering viewpoint presents a challenge that de- 
serves enlightened and progressive consideration and discussion. 


Auditing by the Certified Public Ac- 
countant has been undergoing a quiet 
but steady evolution. To confirm this 
movement and to evaluate the extent 
of the change one can turn to the 
authorities. In 1924 Montgomery? 
wrote: 

“In what might be called the forma- 
tive days of auditing, students were 
taught that the chief objects of an 
audit were: 

1. The detection or prevention of 

fraud. 

2. The detection or prevention of 

Cfror ... « 

The relative positions of the present- 

day purposes are: 


1. Auditing Principles, Robert H. Mont- 
gomery, assisted by Walter A. Staub, The 
Ronald Press Company, New York, 1924, 
pp. 13 and 14, 

2. Auditing Principles and Procedures, 
Sth ed., Arthur W. Holmes, Richard D. 
Irwin, Inc., Homewood, IIl., 1959, p. 6. 








WILLIARD E. STONE, CPA, is Professor 
of Accounting, and Department Head, at 
the University of Florida. 
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1. To ascertain the actual financial 
condition and earnings of an en- 
terprise ... 

2. To detect fraud or errors... 
Holmes in his 1959 text? states the 
purposes of auditing: 

“1. To report independently on 
financial condition and opera- 
tions. 

2. To have the independent ac- 
countant act as advisor to and 
representative of the owners and 
management. 


3. To discover errors and irregu- 
larities.” 


” 


The functions of independently re- 
porting and advising management have 
been added to the auditors’ duties in 
the 25 years that elapsed between the 
publishing of these two textbooks. Ad- 
vising management has resulted in the 
auditor offering a wide variety of so 
called management services, which pre- 
dicts the next great step forward in 
the evolution of auditing. 

The entrance of the Certified Public 
Accountant into the field of manage- 
ment consulting is not merely an ex- 
tension of services rendered to the 
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client. Viewed in such a light, these 
activities are only additional wares of- 
fered by the CPA, somewhat analo- 
gous to a merchant adding a new line 
of goods to the stock offered to his 
customers. The movement has much 
greater significance. Management serv- 
ices represent a change in the basic 
philosophy underlying the nature of 
the work of the CPA. These services 
are in reality an indication of the ac- 
ceptance by CPAs of the role of re- 
porting on the effectiveness of all 
functions of their clients’ business. 

The development of this trend is 
leading the CPA to an examination 
which will seek out operating ineffi- 
ciencies in every phase of the enter- 
prise under audit. Methods must be 
sought to conduct an input-output type 
of audit which will measure the effi- 
ciency of business operations in the 
areas of administration, distribution 
and production. An audit which merely 
verifies the accuracy of accounting in- 
formation supplied by the statements 
will no longer be adequate. Auditing 
must become dynamic and seek to look 
below the surface, evaluating results 
of management actions. This new de- 
velopment in auditing could well be 
titled, “Depth Auditing.” 


PROPRIETY OF MANAGEMENT 
APPRAISALS BY ACCOUNTANTS 

This new concept of auditing raises 
the question of the propriety of the 
CPA appraising management. Many 
will hold that this is outside the proper 
scope of the auditor. This viewpoint is 
well expressed by Sir Reginald Wilson 
who told a group of British account- 
ants :3 

“We are discussing human beings, 
since their personal efficiency or ineffi- 
ciency is almost a determining factor. 


3. Efficiency Audit, a Misleading and 
Dangerous Term, Sir Reginald Wilson, Ac- 
countant, January 1, 1953, London, Eng- 
land, p. 116 and 117. 
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We are largely out of the realm of facts 
or physics and into realms where we 
may find it hard enough even to define 
our criteria of efficiency, let alone in- 
vent units of measurement for them.” 
And again: 

“Still less can we audit, by exact 
technical processes, such qualities as 
leadership, courage and foresight, all 
of which are absolutely indispensable 
to the efficiency of management.” 


NEED FOR INDEPENDENT 
APPRAISALS 


Profit has long been accepted as 
one objective measure of the efficiency 
of management. Complexities of busi- 
ness enterprise and an ever growing 
diversity of acceptable accounting 
methods have required a constantly in- 
creasing number of footnotes to the 
annual statements. The average annual 
report for today’s large public corpo- | 
ration contains as much small print / 
as an insurance policy—and is as little 
read or understood by the average | 
investor. The Lifo inventory method, | 
accelerated depreciation, percentage | 
depletion and the now much discussed 
depreciation on replacement value, to | 
name just a few, are technical con- 
cepts which are in themselves not well 
understood by the layman. How then ~ 
can he be expected to interpret their 
effects upon the statements and their 
implications with reference to mana- 
gerial efficiency? 

It is no longer sufficient for the 
CPA to merely render an opinion that 
the statements as presented by man- 
agement accurately reflect the results 
of operations. The small investor, and 
this is now a major segment of our 
population, is entitled to an expression 
of value judgment of those statements 
and of the level of management effi- 
ciency they portray. 

Conflict of Interest. Twenty years 
have passed since the McKesson and 
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SOS ERIS 


Robbins case shocked the accounting 
profession from a complacent, lethar- 
gic position. This dramatic case, for 
it did result in a legal suit of the 
accounting firm, forced the entire ac- 
counting profession to re-examine its 
auditing standards and to instigate a 
sweeping reform resulting in a more 
rigorous norm for audit practices. The 
recent disclosures of conflict of inter- 
est and other malpractices on the part 
of officers and directors of some of our 
large corporations demand another 
reappraisal of the role of the auditor. 

The reforms needed far exceed mere 
tightening up of standards and a more 
stringent adherence to accepted audit- 
ing practices. Conflict of interest of 
officers or directors is not likely to be 
uncovered by any of the generally ac- 
cepted auditing procedures now in ef- 
fect. In addition to designing new audit 
techniques, the detection of malprac- 
tices of management requires the ac- 
ceptance of the philosophy that the 
auditor must appraise the sincerity and 
honesty of management. 


In the 1961 annual meeting of one 
giant corporation a stockholder asked 
“what precautions do we take to avoid 
being involved in rigged bids?” The 
minutes of the 1961 stockholders meet- 
ings of many other corporations con- 
tain similar questions directed to man- 
agement. There are also signs that the 
managements of large corporations are 
already accepting the fact that reports 
on their sincerity and effectiveness are 
a reasonable demand. Many of the 
latest reports to stockholders have con- 
tained information on actions of the 
officers or members of the board which 
might have “conflict of interest” im- 
plications. One giant corporation in 


the metals industry, for instance, in 
the notice of its 1961 annual meeting 
of stockholders included a statement of 
the amount of business transacted with 
another large corporation, the presi- 





dent of which was a director of the 
metals company. A national airlines 
corporation in its notice of the 1961 
stockholders meeting reported that one 
of its directors was a partner in an 
investment banking company which 
collected a substantial fee for financing 
services to the airline. The report went 
on to state that the director had ad- 
vised the corporation that he had not 
shared in the fee which his firm re- 
ceived for such services. 

A large oil corporation reported that 
several of its directors and officers had 
been indebted to the corporation for 
amounts due on common stock pur- 
chased under the corporation’s pur- 
chase and option plan. The amount 
due from each individual was disclosed 
and the rate of interest charged was 
justified as being equal to the highest 
rate being paid by the corporation on 
its indebtedness at the time the options 
were granted. This case is particularly 
noteworthy in that all such unpaid bal- 
ances had been discharged in full al- 
most a month prior to the date the 
meeting notice was sent to stockhold- 
ers. These and many other such dis- 
closures clearly portray the significance 
placed upon the recent “conflict of 
interest” scandals and indicate the wil- 
lingness of the management of large 
corporations tc accept reporting on 
this aspect of their conduct. 

With the management itself taking 
the initiative in this matter, it is but 
a short step for the CPA to examine 
and report on company-management 
relationships. If the shareholders, cred- 
itors and other interested parties are 
sufficiently disturbed by the recent dis- 
closures in the newspapers, they will 
demand that the conduct of the direc- 
tors and officers be objectively ap- 
praised. It is but natural that this 
responsibility for an independent ap- 
praisal will fall upon the CPA. I pre- 
dict that the auditor’s opinion of the 
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near future will contain some statement 
to the effect that he has found no evi- 
dence of conflict of interest or other 
evidence of misconduct on the part of 
management except as disclosed in his 
report. 


MANAGEMENT AUDITS REQUIRED 
IN OTHER COUNTRIES 


Historically there is a precedent for 
the auditor accepting this role. Since 
1652, Swedish and Finnish auditors 
have been expressing an opinion not 
only upon the statements of an audited 
company but also upon its manage- 
ment. The Swedish and Finnish Com- 
panies Acts of 1895 required that the 
auditor report upon the management’s 
trusteeship of the stockholders’ invest- 
ment and the present Swedish Compa- 
nies Act of 1944 continues the require- 
ment. B. Forstroém, a_ professional 
accountant in Finland explains this 
legal requirement:* 

“Today the duty of auditors in 
Finland (and in Sweden) is to audit 
the books and the management. The 
closing of the books may not be au- 
thorized by the shareholders, the di- 
vidend may not be paid and the 
managers may not be relieved of their 
responsibility until after the written 
report of the auditors on these mat- 
ters has been read at the ordinary 
shareholder’s meeting.” 

“Relieving management of responsi- 
bility means that no matter which 
is properly presented to the share- 
holders at the annual meeting in the 
closing statements, or in a separate 
report, or otherwise, can be later 
taken up by, say, another share- 
holder’s meeting with a new group of 
shareholders in order to get damages 
caused by alleged badwill or neglect on 
the part of the management... ” 


4. Auditing the Management, B. For- 


strom, Accountant, May 24, 1958, Lon- 
don, England, pp. 620 and 621. 
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Both the public and the management 
of Sweden and Finland accept and 
rely upon the auditors analysis of man- 
agement efficiency and integrity. Both 
appear well satisfied with the arrange- 
ment for:5 

“__ reputable and honest manage- 
ment gets support from the auditor 
should the result of the year’s working 
be unfavorable and the shareholders 
—can rely upon their chosen auditor’s 
ability to discover any weak points of 
material significance or damage caused 
by negligence or malice.” 

Will the management and _ stock- 
holders of the United States accept 
and rely upon such representations 
by the CPA? I believe they will, just 
as soon as the auditor is willing to ac- 
cept such responsibility. The U. S. 
professional auditor has long been 
reluctant to render appraisals, ex- 
cept in the area of the value of 
estates, capital stock and goodwill. 
Such appraisals have been legally 
questioned and the ability and right 
of the CPA to render them upheld in 
court. Gardner M. Jones sums up 
the legal attitude towards account- 
ants rendering such value judgment:® 

“There is no question, then of the 
legal recognition given to the work 
of independent appraisal done by ac- 
countants. The court will not or- 
dinarily set aside such independent 
evaluations, relying just as the busi- 
ness world does, on the competence 
and judgment of the certified public 
accountant.” 

It is interesting to note that the 
Japanese accountancy law also assigns 
this function to the auditor:* 


5. Ibid... p. 621. 

6. Challenges to Accountants’ Apprais- 
als, Gardner M. Jones, The New York Cer- 
tified Public Accountant, April, 1961, p. 264. 

7. Japanese Accountancy Law of 1927, 
Article 1. 
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“The public accountant is a person, 
who holding the title of public ac- 
counfant, performs examinations, spe- 
cial investigations, appraisals, 
etc.” 


STANDARDS FOR APPRAISING 
MANAGEMENT 


If we accept for the moment the 
necessity for an independent man- 
agement appraisal, and the likelihood 
that the CPA may be called upon to 
accept such responsibility, we can 
speculate upon the nature of the audit 
that will be required. We will have 
to establish new auditing standards and 
develop extended audit procedures 
and techniques. It is unlikely that 
the audit of management will spring 
full born from the forehead of the 
certified public accountant. It will 
instead be accomplished by a process 
of evolution. New auditing techniques 
will be developed first for areas of 
business operations more readily lend- 
ing themselves to quantitative measure- 
ment. Later the more difficult to ap- 
praise qualitative areas will receive 
attention. This will require that the 
auditors attain new skills and a greater 
knowledge of all phases of business. 
In addition, as it is obvious that no 
one can be an expert in all of the 
complex activities of modern busi- 
ness, it will be necessary for CPA 
firms to employ experts in various 
business fields, and to build up a 
system of referrals between account- 
ing firms and with other business serv- 
ice organizations. 

TWO CRITERIA 
FOR EVALUATION 


There can be no question that it 
is difficult to evaluate managerial 


qualities but it must be remembered 
that the auditor can be called upon 
to appraise only the results of such 
qualities of management. 


Since these 





attributes of management must be 
translated into action if they are to 
be of real value to the enterprise, and 
since such action can be weighed, an 
appraisal can be placed upon it. The 
accounting statements, particularly 
the income statement and the analysis 
of working capital changes, offer a 
sound basis for measuring the results 
of past action. Secondly, budgets, the 
system of internal control, organiza- 
tion structure and various operating 
policies offer a promising basis for 
judgment of the sagacity of manage- 
ment in preparing for future action 


THE FIRST CRITERION— 
PAST PERFORMANCE 


In order to express an opinion upon 
managerial efficiency as evidenced 
by past performance, it will be neces- 
sary that standards of performance 
be developed, and applied by the in- 
dependent auditor. Value judgments 
of performance can be rendered only 
after comparing actual results to an 
acceptable standard. Necessarily, 
these must be objective standards de- 
veloped on an industry wide or other 
objective basis. Profit is recognized as 
one of the most important measures 
of managerial efficiency and industry 
wide profit standards are in existence 
or can be developed. Moreover, 
such profit standards must be not 
only objective but must be uniformly 
applied. Generally accepted account- 
ing principles include a diversity of 
methods. Choosing among these 
methods can cause a substantial vari- 
ation in the amount of reported pro- 
fit. To objectively evaluate profit 
performance will require that the 
standards and the operating per- 
formance statements be compiled 
using identical accounting methods, 
uniformly applied. This may well 
mean that the CPA will prepare in- 
come and source and application of 
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funds statements applying uniform in- 
dustry accounting procedures. These 
statements might or might not be 
made available to the public but they 
would be utilized by the auditor in 
evaluating management performance. 

Necessary Adjustments of State- 
ments. Other adjustments of the state- 
ments would also be required. A 
recent editorial in the Journal of 
Accountancy® discussed two such ad- 
justments that would “be a long step 
forward in the direction of helping 
third parties to evaluate management 
performance.” The first was to seek 
methods to adjust the income state- 
ment to “differentiate more sharply 
between profits and losses which are 
attributable to policies and opera- 
tions under the control of manage- 
ment, and those which are fortuitous 
or otherwise beyond management’s 
control.” The second, “to develop 
objective and even generally accepted 
techniques for separating the effects 
of inflation or deflation from the other 
results of business operations.” 

Another technique that would be 
extremely helpful in evaluating the 
past performance of management 
would be for the auditor to compare 
actual performance against the com- 
pany’s budgets. Such a comparison 
would test the degree of fulfillment 
of their own objectives. A statement 
of the deviations from planned per- 
formance and an analysis of their 
causes would go far in assisting the 
reader of statements to evaluate man- 
agement performance. 


THE SECOND CRITERION— 
ENTERPRISE POTENTIAL 


An evaluation of past performance 
by the Certified Public Accountant 
would require a quite radical depar- 


8. Measuring Management Efficiency, 
Editorial, Journal of Accountancy, New 
York, March, 1961. 


ture from the presently accepted 
viewpoint of the auditor’s function. 
The acceptance of the responsibility 
of passing judgment on managements’ 
sagacity in planning for the future of 
their organization, however, would 
require a drastic change in the basic 
philosophy of auditing. Evaluation of 
past performance would utilize finan- 
cial statements, the accepted working 
basis for the auditor. Appraising the 
future potential would take the auditor 
afield from accounting and into other 
facets of managerial activity. Strangely 
enough, however, we seem to have 
taken greater strides in this area than 
in the former. 

Evaluation of Internal Control. 
One fundamental requirement for con- 
tinued healthy existence and growth 
of a business enterprise is unques- 
tionably a good system of internal 
control. It is commonly accepted 
practice for the auditor to seek to 
assist management by pointing out 
weakness in internal control in almost 
any function of the business; purchas- 
ing, receiving, storing, shipping, in 
ventory control, production scheduling. 
and many other areas of the com- 
pany’s operations. In order to single 
out substandard internal control sys- 
tems and procedures it has been neces- 
sary to establish standards for desir- 
able performance. It is but a short 
step, although one that may be hotly 
contested, for the auditor to report 
to the public on his finding with 
respect to the adequacy of internal 
control of an audited business. 

The development of the status of 
the internal auditor is an important, 
pertinent phenomenon. An advanced 
internal auditor goes beyond check- 
ing compliance with company poli- 
cies. By his observations he now 
aids management in checking the 
efficiency and effectiveness of policies 
and points out the respects wherein 
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change is necessary. These reports 
are available to the independent ac- 
countant who reviews them in connec- 
tion with his own internal control sur- 
vey. However, the CPA could go 
further than he presently does, namely, 
to ascertain management’s response 
to the internal auditors’ recommenda- 
tions, including those relating to top 
level policies, and to disclose failures 
to take needed action. This is but 
one of the areas of management per- 
formance and planning for which 
standards must be formulated and 
procedures devised if auditors are to 
evaluate management. 

Review of Budgets and Long Range 
Plans. Continuity of enterprise pro- 
fitability requires long range planning. 
A system of interrelated budgets cov- 
erixg every major function of business 
operation is essential. Here again the 
auditor is on familiar ground. He 
knows the principles of good budget- 
ing and is well qualified to examine 
the budget system. It is true he should 
not render an opinion upon the prob- 
ability of performance meeting the 
budgeted goal, but he could vouch for 
the existence of a budget system, its 
comprehensiveness and the care that 
was evidenced in its preparation. 

Areas with which the auditor is less 
familiar but which would be impor- 
tant considerations in a management 
audit of enterprise potential are: 
¢ Financial structure; equity 

debt balance. 

e Expansion plans and _ anticipated 
financing methods. 

¢ Structure of the management or- 
ganization. 

¢ Broad, long range objectives of 
the enterprise as evidenced by writ- 
ten policy. 

¢ Labor relations and personnel poli- 
cies. 

¢ The company’s competitive position 
in the industry. 


and 


e Adequacy of maintenance of plant 
and equipment resources. 

e Provisions for an adequate future 
supply of personnel; executive, 
supervisory and key skilled labor. 

e Sales policies and service to cus- 
tomers. 

e Public relations with the local com- 
munity and the sales market area 
of the company. 

e The research and development 
program; new products, production 
methods and basic research. 

e Administrative atmosphere; integ- 
rity, sincerity and intellectual hon- 
esty. 

e Company citizenship with respect to 
local, state and national laws. 


Many others could be included but 
these are sufficient to illustrate areas 
which would serve to give an insight 
into managerial efficiency and poten- 
tial. 


CONCLUSIONS 


Disclosures of instances of short- 
comings of the management of some 
of the large corporations, brought 
about by increased governmental anti- 
trust activity and management self 
analyses of conflicts of interest, have 
indicated a need for an objective ap- 
praisal of management. A wide gap 
in control of the business and in 
knowledge of its internal operations 
exists today between the stockholders 
and the management of a public busi- 
ness enterprise. An independent ap- 
praisal of management effectiveness 
and integrity by a professionally com- 
petent third party is mandatory to 
bridge this gap. 

The Certified Public Accountant is 
the logical candidate for this position 
of public trust and responsibility, but 
if he declines, others will be found to 
perform this necessary function. I 
believe the auditor must and will ac- 
cept this responsibility. For those of 
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you who doubt that in the near future 
the auditor will express an opinion on 
management integrity and efficiency 
may I point out that it has already 
happened. 

A stockholder at the 1961 annual 
stockholders meeting of a giant tex- 
tile and chemical corporation ques- 
tioned the president regarding con- 
flict of interest precautions taken by 
the company as well as checking of 
advertising bills. The questions were 
referred by the president to the rep- 
resentative of one of our largest CPA 
firms, the company’s auditors. I quote 
from the report of the stockholders 
meeting :® 


“Mr. Black reported that his firm 
had obtained signed statements from 
400 Celanese executives, department 
heads and other employees concern- 
ing possible conflicts of interest. The 
result indicated, unanimously, that this 
was not a problem at Celanese. 

In addition, Mr. Black said that the 
auditors conduct an annual review of 
the purchasing system controls and 
spot check bills to see that full value 
is received, including advertising pay- 
ments. 

THE END 


9 Report of Annual Meeting of Stock- 
holders, Celanese Corporation of America, 
April 12, 1961, p. 9. (Italics added for em- 
phasis. ) 
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' Recent Significant Tax 


Accounting Decisions 


By Harry Z. GARIAN, CPA, LL.B. 


The more significant tax accounting 
decisions rendered by the courts be- 
tween January 1, 1960 and May 1, 
1961 are covered in this article. A 
reader groping for consistency in tax 
accounting principles will find it, regret- 
ably, only in the continual inconsisten- 
cies of the decisions. 


ACCRUAL METHOD—INCOME 


Prepaid Service Charges. Late in 
1960 the Supreme Court granted cer- 
tiorari in American Automobile Asso- 
ciation,' in which the Court of Claims 
had held that annual dues were fully 
taxable in the year of collection. The 
Supreme Court’s action caused some 
eyebrow lifting for the Court of Claims 
had merely followed the Supreme 
Court’s decision of only three years 
earlier rejecting the deferral of income 
on substantially indentical facts in 
American Automobile Club of Michi- 
gan.” We suspect that the Supreme 
Court’s unusual action was influenced 
somewhat by the conflicting interpre- 
tations of Automobile Club of Michi- 
gan in Bressner Radio, Inc.* and 
Streight Radio & Television, Inc.4 
Both Bressner and Streight serviced 
television sets under one-year contracts, 
for which they were paid in advance. 





HARRY Z. GARIAN, CPA and Attorney, 
is Executive Editor—Taxation, of Matthew 
Bender & Co., Inc. and Editor of U. S. Tax 
Week. Mr. Garian is a member of our So- 
ciety’s Committee on Federal Taxation, and 
is Chairman of its Subcommittee on Con- 
tinuing Education, 
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In both cases, the Tax Court, relying 
on Michigan, held that the entire serv- 
ice charge was taxable income in the 
year received, and could not be allo- 
cated over the one-year period over 
which the services were to be rendered. 
In 1959, the Second Circuit reversed 
Bressner, holding that prepaid receipts 
were not taxable until earned. In effect, 
the Second Circuit limited the Michi- 
gan holding to a factual determination 
that Michigan’s method of deferral was 
“purely artificial.” 

On the other hand, in 1960, the Sev- 
enth Circuit affirmed Streight on the 
authority of Michigan in a brief opinion 
which did not mention Bressner. In its 
Streight decision, the Tax Court had 
distinguished Bressner on the grounds 
that the latter’s records there were 
more complete and accurate. However, 
this line of distinction appears to be an 
extremely thin one for Streight’s rec- 
ords certainly afforded a reasonable 
basis for deferral, if Bressner’s records 
did. 

Within a few days of the Supreme 
Court’s American Automobile Associ- 
ation action, the Eighth Circuit re- 
versed Mark E. Schlude,® in which the 
‘ax Court had held that a dance studio 
was required to report the entire con- 
tract price as taxable income in the 
year the contract was executed, al- 
though dance lessons had to be given 
in the future. The Eighth Circuit, 
citing Bressner and limiting Michigan, 
held that the deferred portion of the 
contract price was taxable only when 
earned (that is, when the dance lessons 
were given). It further held that even 
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if the contract price were prepaid, the 
prepaid amount would constitute tax- 
able income only when earned. Cer- 
tiorari has been applied for by the 
Government in Schlude and by the tax- 
payer in Streight. [NoTE: On June 19, 
1960, a divided Supreme Court (5-4) 
ruled that prepaid receipts accrue as 
taxable income when received, resting 
its decision primarily on the repeal of 
§ 452, 1954 Code—kD.] 

Construction Contract “Extra.” In 
A. Raymond Jones,® the taxpayer and 
the Army Corps of Engineers tenta- 
tively agreed in 1951 on the amount of 
additional compensation for extra work 
performed on a Government construc- 
tion contract, subject to a final Govern- 
ment audit. The Tax Court held that 
the payments were not accrued income 
until 1952, the year the audit was com- 
pleted. In the same case, it was held 
that additional compensation on a Gov- 
ernment contract awarded by the Court 
of Claims in 1953 and collected in 
1954 was taxable in the year the Court 
of Claims judgment became final— 
1953. 


Contract Settlement. In Food Ma- 
chinery and Chemical Corporation,’ 
the taxpayer and a government con- 
tracting officer tentatively agreed with- 
in the taxpayer’s fiscal year 1945 on a 
profit rate for a contract termination 
settlement. The tentative agreement 
was subject to the approval of the re- 
view board, which was given in the fis- 
cal year 1946, after some questions 
were answered and a minor change 
made. In comparison to the preceding 
Jones’ holdings, the Court of Claims 
held that the profit was taxable in the 
fiscal year 1945 on the grounds that 
the rate of profit was reasonably ascer- 
tainable in that year. It was reasoned 
that the only function of the review 
board was to review overall reason- 
ableness and that the substance of the 
settlement had been worked out be- 


, 
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tween the taxpayer and the Govern- 
ment contracting officer. 

Tax Accruals. Consolidated Edi- 
son Company of New York, Inc.8 was 
tentatively assessed with (using illus- 
trative figures) a $100 real estate 
tax assessment for 1949 by New 
York City. The taxpayer protested 
the assessment, admitting a_liabil- 
ity of only $85. After a hearing, 
the assessment became final and 


the taxpayer paid the $100 tax in| 


order to avoid liens, penalties, etc. 
The taxpayer immediately instituted 
certiorari proceedings which were set- 
tled in 1951. The real estate tax was 
fixed at $95 and the City refunded $5. 
The Second Circuit held that only $85 
was deductible in 1949, and $10 was 
deductible in 1951. The Court rea- 
soned that only $85 of the liability had 
been fixed in 1949 under the “all 
events” test and rejected the concept 
that accrual does not survive payment. 
The Supreme Court has just affirmed 
the Second Circuit’s decision. As we 
see it, the Supreme Court ruled that 
payment of a tax liability creates a 
presumption of accrual, which may be 
rebutted with an explanation for the 
payment. 
ted where, as in the decided case, the 
taxpayer is compelled to pay the tax to 


avoid seizure of its property by the) 


City, penalties, etc. 
An accrual basis taxpayer was re- 
quired to accrue its real estate tax 


deductions on a monthly basis in ac-) 


cordance with the method followed on 
its books instead of being allowed to) 


accrue the entire tax in the year in| 
which the assessment date fell. The) 
Massachusetts District Court reasoned | 
that taxpayer’s method did not clearly)” 
reflect income, thus the decisions hold-| 


ing that a tax accrues when all events 





This presumption is rebut- J 








have occurred which fix and determine}: 


the liability of the taxpayer were not 
applicable. 
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The Tax Court held that a taxpayer 
could accrue a deduction in 1952 for 
the additional Connecticut corporation 
excise tax based on 1952 income, 
which resulted from a subsequently 
determined increase in taxpayer’s 1952 
Federal net income, on the grounds 
it was uncontested.!° However, note 
that for years ended after April 30, 
1957, Rev. Rul. 57-105,C.B. 1957-1, 
193 holds that the taxpayer is deemed 
to be denying a tax liability greater 
than shown on its state tax return until 
it acknowledges an increased liability 
to the State. 


Interest on Contested Tax Liability. 
The Second Circuit applied the “all 
events test” in Fifth Avenue Coach 
Lines, Inc. The first of the items at 
issue dealt with interest on tax deficien- 
cies for prior years. On December 22, 
1948, the Tax Court rendered an ad- 
verse decision in litigation involving 
earlier years. Prior to the close of 
1948, counsel advised the taxpayer not 
to appeal. The Tax Court decision 
became final on March 22, 1949 when 
the right to appeal expired. The Court 
denied an interest deduction in 1948 
because the tax liability was still con- 
tingent and contested by the taxpayer 
at the end of 1948, and did not become 
fixed until the termination of the appeal 
time in 1949, 


Retroactive Wage Increase. A sec- 
ond item involved a retroactive wage 
increase for 1948 awarded in 1949. 
The taxpayer had agreed with the 
union in 1948 that any wage increases 
granted in connection with a new con- 
tract under negotiation were to be ret- 
roactive. Taxpayer was able to ac- 
curately estimate the total cost of such 
increase at the end of 1948 based on 
the increases granted by other trans- 
portation companies. The Court held 
that despite the plausibility of taxpay- 
er’s argument that it was not truly con- 
testing the increase, but was merely 


engaged in bargaining stratagems, the 
“all events test” had not been satisfied 
at the close of 1948. 

Bonus Accrual. The Tax Court 
denied a deduction for an accrued 
bonus where there was no obligation 
to pay the bonus prior to the actual 
payment of the bonus.!?_ The fact that 
the taxpayer’s president told the em- 
ployees in a prior year the company 
would continue paying a bonus as long 
as it made a profit and that new em- 
ployees were similarly advised were 
considered too vague to constitute the 
fixing of an obligation to pay bonuses. 


Personal Injury and Property Dam- 
age Claims. The Seventh Circuit 
held that Milwaukee and Suburban 
Transport Co.,'3 a common carrier, 
could deduct the estimated amount of 
personal injury and property damage 
liability arising with respect to unsettled 
cases at the close of the year. The 
“all events” test was deemed satisfied 
by the fact that all the physical acts 
relating to the accidents occurred with- 
in the taxable years. Since there was 
obviously going to be a liability be- 
cause of the numerous claims this case 
was considered distinguishable from the 
single contested liability situation. The 
Court found it sufficient if the overall 
liability can be accurately predicted, 
analogizing the taxpayer to a small 
insurance company. 


Vacation Pay. A Mississippi Dis- 
trict Court held that a taxpayer with 
an August 31 fiscal year could accrue 
the vacation pay liability arising from a 
contract executed in July 1944, which 
provided for the computation of the 
amount of vacation pay as of January 
1, 1955 and the payment of it between 
May | and August 31, 1945.1* Janu- 
ary 1 and May 1, 1945 were viewed 
as merely the dates for the measure- 
ment of service and payment respec- 
tively. The Court said that the obliga- 
tion to pay could not be avoided under 
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State Court decisions which held, 
in analogous circumstances, that an 
employee was entitled to vacation pay 
although his employment was termi- 
nated earlier. The Court also regarded 
the defeating of the vacation pay by 
subsequent events as a condition sub- 
sequent which did not prevent the 
accrual. 


CASH METHOD—INCOME 


Transfer of Uncompleted Contract. 
Pursuant to a plan of liquidation, a 
cash basis corporation transferred an 
uncompleted construction contract to 
its stockholders. The excess of costs 
over income at the date of the transfer 
had been previously deducted. After 
the transfer, the contract was com- 
pleted by the stockholders as partners 
with an overall profit. The Tax Court 
held that the cash basis did not clearly 
reflect income from the contract and, 
therefore, the Commissioner had a 
right under Sec. 446 to use a method 
which would clearly reflect income.?® 
Accordingly, the corporation’s income 
was adjusted so as to reflect the portion 
of the total profit that would have been 
reported by the corporation had it 
been using the percentage of comple- 
tion accounting method. 


Right to Contract for Deferral of 
Income. A taxpayer had executed an 
oil, gas and mineral lease to an oil 
company which desired to and was 
able to pay the bonus immediately. 
However, the taxpayer preferred to de- 
fer the receipt of the bonus. Accord- 
ingly the contract spread the payments 
over a 3-year period, with 2% of the 
total bonus due in the year of the con- 
tract and 49% due in each of the fol- 
lowing two years. The deferred pay- 
ments were evidenced by two non- 
interest bearing instruments which the 
taxpayer sold to a bank at a small dis- 
count prior to their due dates. A divided 
Tax Court had held that the entire 


bonus payment was taxable when the 
agreement was made. The Fifth Circuit 
reversed the Tax Court because the 
latter’s decision had stressed that the 
deferral of payment was made solely 
after request of and for the benefit 
of the taxpayers and that the taxpayers 


could have collected the cash equiva- | 


lent.1¢ 

The Fifth Circuit said the taxpay- 
ers have a lawful right to insist on 
installment payments of the bonus. 
The case was remanded, however, to 
determine whether or not the instru- 
ments had a fair market value. As to 
this, the Fifth Circuit stated that the 
instruments, although not a note or a 
bond, could have a fair market value 
if they were the kind of evidence of 
indebtedness that is frequently trans- 
ferred to lenders or investors at a dis- 
count not substantially greater than 
the generally prevailing premium for 
the use of money. 


Constructive Receipt of Withhold-¥ 
ing Tax. In Basil F. Basila,™" the 70% © 
stockholder-officer received an advance | 
of $38,000 on account of a per-| 


centage-of-profits bonus to be paid to 
him in his next taxable year. The 
Tax Court held he was in construc- 


tive receipt of the withholding tax) 


($9,500) which his employer should 


have withheld on the advance at the” 


statutory rate (then 20%). Although 
the taxpayer had informally author- 
ized a greater amount of withholding, 


under Reg. 116, Sec. 405.213, from 
the balance of the bonus when it was} 
paid in the subsequent year, the Court) 
declined to determine the amount of} 


withholding tax constructively received 
on the basis of this greater amount 
since the authorization was not in writ- 
ing. The Court also rejected the ap- 


plication of constructive receipt to the F 


entire bonus which was not payable 
under the contract until the first month 
of taxpayer’s next taxable year. 
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Constructive Receipt of Diverted 
Income. Amounts due to the tax- 
payer-lessor under an oil and gas lease 
was appropriated by one of his co- 
lessors who was designated to do the 
collecting. The Tax Court held that 
the doctrine of constructive receipt 
does not require the taxpayer to re- 
port amounts he may never receive.'® 


Condemnation Award. A Kansas 
District Court held that a condemna- 
tion award was not taxable until it 
was collected in 1958, although it was 
on deposit in a local court and, ap- 
parently, withdrawable since 1956.'® 
The city-condemnor refused to pay 
interest, as required by an appellate 
state court decision, but did deposit 
the principal amount of the award with 
the local court in 1956. In 1958, the 
state supreme court ordered the city 
to pay the interest and the taxpayer 
collected the principal and _ interest 
amount of the award. 


Year of Sale — Delayed Delivery. 
The Tax Court held that a sale of a 
machine was consummated in 1954, 
although it was not delivered until 
1955.°° The original order called for 
the delivery of two machines in 1954. 
The purchaser requested an invoice on 
the undelivered machine and paid for 
it in 1954, The taxpayer paid its 
salesman his share of the profit on the 
sale. The Court reasoned that the 
taxpayers intended a sale to take place 
then; and that an actual delivery is 
not always necessary to effect a trans- 
fer of personalty. 


Impounded Income. In Mel Dar 
Corporation” the Tax Court held that 
income impounded during litigation 
was taxable when released, although 
the recipient was required to post a 
bond. The Court reasoned that the in- 
come was received subject only to a 
possible liability to repay, which 


existed independently of the bond; 





and that the liability to repay was con- 
tingent, not the receipt. 


Dual Cash-Accrual Basis. The Tax 
Court reaffirmed the right of an in- 
dividual taxpayer to report business 
income on an acrual basis, but other- 
wise report on a cash basis.** 


CASH METHOD—DEDUCTIONS 


Indirect Payment. A South Caro- 
lina District Court held that legal ex- 
penses of a cash basis taxpayer paid 
by a corporation in which he held 
stock were deductible in the year the 
corporation paid the expenses, not 
in the later year he repaid the cor- 
poration.*% 


COMPLETED CONTRACT METHOD 


Definition of “Finally Completed.” 
The Tax Court held that a contract 
was completed in the year in which 
the work was accepted although cer- 
tain minor repairs were made sub- 
sequent to the close of the year.** The 
Court stated that “finally completed” 
means substantial performance even 
though some particulars such as rem- 
edying defects remained to be done. 


Interest Expense. The Tax Court 
held that interest on a loan used by 
an accrual basis contractor to finance 
a project reported on a completed 
contract basis was properly deductible 
in the year the job was completed, 
despite the fact that the interest had 
been accrued and deducted in earlier 
years which were barred by the statute 
of limitations.*5 


INSTALLMENT METHOD 


Two Items Sold Simultaneously. 
Taxpayer sold simultaneously his 50% 
stock interests in A and B corpora- 
tions under installment payment plans. 
The payments received in the year 
of the sales were: (a) more than 
30% of the combined sales price 
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of the A and B stock; (b) less than 
30% on account of the sales price 
of the A stock; and (c) more than 
30% on account of the sales price 
of the B stock. A Kentucky district 
court held that the Commissioner 
could not treat the two transactions as 
one so as to deny the installment 
method for reporting the gain on the 
sale of the A stock.® 


Erroneous Excess Initial Payment. 
All of a company’s stockholders had 
agreed to sell all of their stockholdings 
to the purchaser for a lump-sum which 
was to be divided among the sellers 
as they agreed. The initial lump-sum 
payment was fixed at less than 30% 
of the sales price. When this was re- 
ceived it was distributed among the 
shareholders on the basis of the per- 
centage of stock held in accordance 
with the computation of one of the 
shareholders. Consequently, taxpayer 
received more than 30% because the 
sales price for his shares was less than 
the average per share for all the shares 
(certain stockholders had insisted on a 
higher unit price for their shares before 
they would consent to sell). This mis- 
take in arithmetic was immediately 
discovered and the taxpayer promptly 
returned the excess cash to the pur- 
chaser. 

The majority of the Tax Court (3 
dissents) held that the taxpayer was 
qualified to elect the _ installment 
method for reporting the gain.*7 The 
Tax Court reasoned that the word 
“payment” in the statute is measured 
by the true obligation between the 
buyer and seller and any amount re- 
ceived by the seller in excess of the 
obligation is not properly includable 
in the term “payment.” The dissenters 
contended that the word payment re- 
ferred to the amounts actually received 
during the year. 


Revolving Credit Plan. A Massa- 


chusetts District Court held that a de- 
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partment store’s revolving credit plan 
qualified as an installment plan under 
Sec. 453(a).28 The Court noted that 
under a revolving credit plan, the seller 
does not retain the interest in the 
property sold and that payments are 
not attributed to a specific item, as in 
the usual installment plan. However, 
the absence of these features was found 
to be overcome by the retention of the 
essential feature of an installment plan, 
that is, the payment of an agreed part 
of the debt due in a series of periodical 
payments. The Commissioner has an- 
nounced (TIR-247) that he will not 
follow this decision. 


Market Value Is “Selling Price.” 
The Tax Court held that the market 
value, not the face value, of a con- 
tract receivable assigned to seller must 
be used in computing “selling price” 
for the 30% test.°® As a result, the 
transaction in question failed to qualify 
as an installment sale because the 
initial payment including the contract 
receivable was more than 30% of the 
selling price computed on the basis of 
fair market value. 


Time for Election. A taxpayer re- 
ported the profit on the sale of his 
residence as a “nonrecognized gain” 
on his tax return. When the Commis- 
sioner asserted the gain was taxable, 
the taxpayer amended his Tax Gourt 
petition to elect the installment method 
of reporting the gain for the first time. 
After finding that the gain was_ tax- 
able, the Tax Court held the taxpayer 
had made a timely election and was en- 
titled to use the installment method.*° 
The Court reasoned that it was not 
necessary to make the election on the 
return when the taxpayer claimed the 
gain was not taxable. 


CHANGE IN ACCOUNTING METHODS 


Voluntary Change Adjustments. In 
a 1939 Code case, the Fourth Circuit 
held that the Commissioner had a right 
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to make adjustments to prevent omis- 
sions of income and duplications of 
deductions where the taxpayer had 
voluntarily changed from the cash to 
the accrual basis.24 Accordingly, in 
the year of the change, the taxpayer 
was required to include in income the 
collections of accounts receivable exist- 
ing as of the beginning of the year; 
and to reduce the cost of goods sold 
by the amount of the opening in- 
ventory, which had been paid for and 
deducted in prior years. In an under- 
statement, the Court said the cases 
cannot be reconciled on this issue. 


Retroactive Effect of Sec. 481 Con- 
stitutional. A number of taxpayers vol- 
untarily changed their method of ac- 
counting in their first taxable year 
under the 1954 Code with the expecta- 
tion of avoiding tax under Sec. 481 
(a)(2), 1954 IRC, as originally en- 
acted, on items such as accounts re- 
ceivable attributable to pre-1954 Code 
years. The Technical Amendments 
Act of 1958 retroactively amended 
Sec. 481(a)(2) to prevent omissions 
of income or duplications of deduc- 
tions where the taxpayer initiated the 
change in accounting method. The 
Tax Court upheld the constitutionality 
of the retroactive amendment.** 


Involuntary Change of Method. A 
Utah District Court found it unneces- 
sary to consider the constitutionality 
of Sec. 481(a)(2) after determining 
that the change of method had not 
been initiated by the taxpayer.** The 
holding resulted in pre-1954 accounts 
receivable escaping tax on taxpayer’s 
changeover in 1954 to the accrual 
basis. A revenue agent, in the course 
of an examination of prior years’ re- 
turns, told the taxpayer in 1955 that 
the law required the taxpayer to change 
from the cash to the accrual basis. The 
agent was aware that the taxpayer in- 
tended to comply. The Court, in effect, 





held as invalid Reg. Sec. 1.481-1 
which states that a change is not initi- 
ated unless it is required as a result of 
a revenue agent’s examination. 


Change of Improper Practice. The 
Tax Court sustained the taxpayer’s 
right to discontinue the improper ac- 
crual of an item of income, despite 
the fact the practice had been 
followed for an extended period of 
time.** Taxpayer had been accruing 
dividends on employee’s group insur- 
ance policies in the same year in which 
premiums were paid, although there 
was no right to such dividend until the 
following year when the insurance 
company set aside a sum for the pay- 
ment of the dividends in qualifying 
policies. The Court reasoned this was 
not a change in the method of ac- 
counting, but merely a correct adher- 
ence to the regular method of account- 
ing. 

Change in Inventory Method. The 
Tax Court held that a switch from a 
“quantity” basis to a “dollar value” 
basis in computing LIFO inventory 
was a change in accounting method.*® 
In this case of first impression, the 
Court held that the change constituted 
a change in the basis of valuing in- 
ventory, for which the taxpayer re- 
quired the Commissioner’s consent 
under the regulations. This decision 
suggests that a switch in a single factor 
used in computing inventory consti- 
tutes a change in accounting method; 
for example, a switch from “no over- 
head” to “overhead” in inventory. 


Commissioner’s Approval Require- 
ment. In A. Raymond Jones,** the 
taxpayer was determined to be on a 
cash basis for 1950 in a 1956 Tax 
Court decision. For 1951, the tax- 
payer employed the accrual method 
for book and tax purposes. In 1953, 
he reverted to the cash basis for book 
and tax purposes (1952 not being be- 
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fore the Court). He did not secure 
the Commissioner’s approval for either 
the 1951 or 1953 change of method. 
The Tax Court held the taxpayer must 
report taxable income on the accrual 
basis for both 1951 and 1953. The 
Court reasoned that the Commission- 
er’s acceptance of the taxpayer’s 
change to the accrual basis in 1951 
constituted an implied consent thereto. 
On the other hand, where the tax- 
payer changed his books and tax re- 
turns to a cash basis in 1953, the Court 
rationalized that the failure to obtain 
the Commissioner’s consent barred the 
taxpayer from making the change. 

In St. Luke’s Hospital*" the tax- 
payer received permission to change 
from the accrual basis to the cash 
basis of reporting taxable income. The 
Commissioner, although specifying sev- 
eral conditions to the change, did not 
require the taxpayer to change its 
method of keeping its books. The tax- 
payer continued to keep its books on 
an accrual basis, but provided com- 
plete information on its books to de- 
termine income on a cash basis. 

The Tax Court found that “under 
the peculiar circumstances of this 
case,” the taxpayer was entitled to re- 
port taxable income on a cash basis. 
However, there were six dissents in 
the case based on the ground that the 
Commissioner had not waived con- 
formity between the books and tax 
returns. The dissenting opinion even 
questioned the Commissioner’s right 
to give such a waiver. In view of the 
limiting language of the majority opin- 
ion (“peculiar circumstances of this 
case”) and the six dissents, it appears 
that the Tax Court would still adhere 
to its position in Patchen,** that if a 
taxpayer changes its method of keeping 
its books, the Commissioner can re- 
quire a similar change in the method 
of reporting taxable income. 
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INVENTORIES 


Consistency of Method Governing. 
The Tax Court, reversing the result of 
a prior decision, held that Klein Choco- 
late Company was entitled to use a sin- 
gle pool dollar value LIFO method.*® 
Previously the Court had rejected the 
use of such method but then reopened 
the case to permit the introduction of 
additional evidence to show that the 
taxpayer had consistently used such 
method and the Commissioner had 
approved it. The Court found that 
the additional evidence supported the 
taxpayer on both points. The Court 
pointed out that greater weight is to 
be given to consistency than to any 
other particular method of taking in- 
ventory or basis of valuation. It should 
be noted that the Court said that the 
Commissioner’s hands were not tied 
if the taxpayer were to abuse the lati- 
tude available in a single pool method 
to avoid taxes. 


Allocation Basis for Inventory Value. 
The Fourth Circuit reversed the Tax 
Court’s determination of the cost of 
goods sold in Gordon D. Seigle.*° The 


taxpayer had made a bulk purchase of [| 


over 1500 items for $300,000. For 
the first taxable year, the taxpayer 
used 66% of the sales price as the 
cost of goods sold. In the second tax- 
able year, the taxpayer did not deduct 
anything for the cost of goods sold 
except for certain reworking costs. At 


the end of the second taxable year, | 
the taxpayer valued the inventory at | 


$650,000 in selling their interests in 


the partnership, which held the in- | 


ventory, to a wholly owned corpora- 


tion. The Tax Court held that the cost . 


of goods sold for the first two years 
was about 30% of the sales price in- 
stead of 66%, based on a computa- 
tion in which the $650,000 closing 


value was used as part of the gross | 
The © 


Fourth Circuit rejected this allocation — 


sales for the first two years. 
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because it failed to give effect to the 
fact that the inventory may have in- 
creased substantially in value within 
the two taxable years. 


Market Value is Taxpayer’s Re- 
placement Price. D. Loveman & Son 
Export Corporation* was encounter- 
ing difficulty buying steel from the 
major mills during the Korean War 
and as a result was forced to buy from 
“premium mills” whose prices were 
substantially greater than those of the 
major producers. At the close of the 
year, the taxpayer valued its inventory 
at the lower major mill prices. At 
all times the taxpayer was able to sell 
its steel above its purchase price. The 
Court required the taxpayer to use 
its “premium” cost price as being the 
lower of cost or market. The Court 
reasoned that the term “market” means 
the replacement cost to the taxpayer. 


Timely Election Failure. With re- 
spect to LIFO inventory, department 
stores that failed to make elections in 
accordance with the regulations re- 
ceived no relief from the courts. In 
L. S. Ayres & Co.** the taxpayer did 
not file an election to replace inven- 
tories involuntarily liquidated in 1945 


and 1946 under the relief sections 
22(d)(6)(A), 1939 Code, until it 
had filed its claims for refund in June 


1951. Regulations 111, Sec. 29.22 
(d)-7 provided that the election was 
to be filed not more than 6 months 
after the due dates of the respective 
returns, and also referred to Subpart 
H of Treasury Regulations 111. Under 
Subpart H the Commissioner could 
grant at his discretion extensions for 
making certain elections, but the tax- 
payer never filed an application there- 
under. The Seventh Circuit decision 
held that the taxpayer was not entitled 
to the benefits of Sec. 22(d)(6)(A) 
because of the failure to make a timely 
election. 

Following R. H. Macy Co., 2 Cir., 
255 F2d 884, the Seventh Circuit 
held that the Commissioner could bar 
the use of LIFO to a department store 
which did not elect its use until it filed 
claims for refund.** The fact the then 
existing regulations barred retail in- 
ventory method users from the use of 
LIFO did not relieve the taxpayer from 
the requirement of electing with the 
return. The regulations had been 
amended after Hutzler, 8 TC 14, to 
permit such taxpayers to use LIFO. 
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1. 60-1 USTC 4 9301; 5 AFTR 2d 4 460. 
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160. 


23. Talbot Patrick, 60-2 USTC 49559; 
6 AFTR § 5017. 
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25. Hooper Construction Company, 35 
TC No. 94. 


26. Herman A. Erhart, 61-1 
9271; 7 AFTR 4 437. 


27. Lewis M. Ludlow, 36 TC No. 6. 
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28. Consolidated Dry Goods Company, 
60-1 USTC § 9272; 5 AFTR 2d 4 466. 

29. William A. Tombari, 35 TC No. 32. 

30. John F. Bayley, 35 TC No. 37. 


31. Stanford R. Brookshire, 60-1 USTC 
4 9200; 5 AFTR 2d § 351. 


32. Southeast Equipment Corporation, 33 
TC 702, recently affirmed by the Sixth 
Circuit. 


33. A. M. Lindner, 61-1 USTC 4 9381; 
7 AFTR 4 563. 


34. The O Liquidating Corporation, TC 
Memo 1960-29. 


35. F. S. Harmon Manufacturing Com- 
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36. TC Memo 1960-115. 
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USTC 49733; 2 AFTR 2d 45116. 
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26 TC 301. 


40. 60-2 USTC 49593; 6 AFTR 2d 
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42. 61-1 USTC 4 9164; 7 AFTR 4 317. 
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Revision of the Tax on Holding 
Company Receipts, Under the 
N. Y. City General Business 

and Financial Tax Law 


By Louis GooDGOLD, CPA 


The New York State Legislature, in 
its 1961 session, amended, by enact- 
ment of Chapter 968, the enabling act 4 
which authorizes New York City to 
impose the General Business and 
Financial Tax Law.” These amend- 
ments relate to holding company re- 
ceipts and the taxes required to be 
paid on such receipts. 

Holding companies in New York 
City include some of the nation’s 
largest companies, as well as many 
relatively small ones. Such companies 
are increasing in number steadily due 
to business expansion, thus the amend- 
ments and the reason for their enact- 
ment should have considerable interest 
for New York CPAs. 

Prior to the decision handed down 
by the Court of Appeals on March 30, 





LOUIS GOODGOLD, CPA is the Chief 
of the Bureau of Excise Taxes of the Office 
of the Comptroller, the City of New York. 
Mr. Goodgold is a lawyer and a certified 
public accountant. He is also the author of 
the New York City Sales Tax Regulations. 

This article has been adapted by the 
author from a paper presented by him at a 
meeting held on April 19, 1961, and spon- 
sored by our Society’s Committee on Muni- 
cipal and Local Taxation. 


1960, in the matter of the application 
of the United States Steel Corporation 
vs. The City of New York,® the Gen- 
eral Business and Financial Tax Law‘ 
included holding companies in its defi- 
nition of a “financial business.” The 
Regulations® promulgated thereunder 
also included holding companies in the 
definition of a “financial business.” 
The Regulations® also provided that 
a holding company engaged in business 
wholly within the City of New York 
and having receipts of dividends and/or 
interest from controlled corporations 
located wholly within the State of 
New York, and dividends and/or inter- 
est from non-controlled corporations 
wherever located, were required to pay 
the Financial Tax on 100% of such re- 
ceipts without allocation. Where the 


1New York General City Law, Article 
2-b, Section 24-a. 

2 Subdivision a of Section RR 41-2.0 Title 
RR of Chapter 41, as amended, of the 
Administrative Code of the City of New 
York. 

3In the matter of United States Steel 
Corp. v. Gerosa, 7 N. Y. 2d 454. 

4 Chapter 46, Title B, Section 46-2 of the 
Administrative Code of the City of New 
York. 

5 Article 301 of the General Business and 
Financial Tax Regulations. 

6 Article 305-1 of the General Business 
and Financial Tax Regulations. 
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controlled corporations were located 
partly within and partly without the 
State of New York, or wholly without 
the State of New York, the holding 
company was required to make an allo- 
cation of the dividends and/or interest 
received from such controlled corpora- 
tions in the manner provided in Sub- 
division II of Article 305 of the Regu- 
lations, and include the amount thereof 
apportioned to the City of New York 
in the measure of the tax. 

The United States Steel Corporation 
is a New Jersey corporation licensed 
to do business in New York, and has 
its principal place of business at 71 
Broadway, New York City. During 
the period in question, it functioned 
as a holding company, doing no other 
business than to hold stock of sub- 
sidiary operating companies. All divi- 
dends and interest on securities of its 
subsidiaries were paid to the Steel Cor- 
poration at its New York office, and all 
monies, including securities, were de- 
posited and held in New York banks. 

The Comptroller of the City of New 
York made an audit of the Steel Com- 
pany’s General Business and Financial 
Tax returns for the privilege periods 
July 1, 1948 to June 30, 1951, which 
covered the calendar years 1948, 1949 
and 1950. The audit resulted in a tax 
deficiency assessment of approximately 
$176,767, exclusive of interest and 
penalties. 

In making the assessment, the City 
regarded the Steel Corporation as a 
holding company engaged in a financial 
business, and measured the tax on the 
basis of the dividends and interest the 
Steel Corporation received from 68 
controlled corporations located outside 
the State of New York at the financial 
rate. The rate used was 2/5 of 1% 
applied to 124% % of the Corporation’s 
receipts of dividends and interest re- 
ceived from such controlled corpora- 
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tions. The actual allocated percentage 
of the factors used in the allocation 
formula was approximately 2%. 

The formula used is a three-factor 
formula, viz., property, wages and re- 
ceipts,’ which was applied to both the 
parent company and the controlled 
subsidiaries from whom the dividends 
and interest were received. The per- 
centages are determined for each of 
the factors and the total is divided by 
three to obtain the average of the three 
percentages. Where the resulting aver- 
age exceeds 75%, it is reduced to 
75%. Where the resulting average is 
less than 1242%, it is increased to 
124%. 

The Steel Corporation protested the 
assessment and instituted a proceeding 
under Article 78 of the Civil Practice 
Act to review the final determination 
of the Comptroller. The question for 
decision by the Courts was whether 
the then prevailing financial rate was 
the proper rate to use. 

The City and the Steel Corporation 
stipulated that, had the City elected to 
treat the Steel Corporation as a genera! 
business and applied the then prevail- 
ing general business tax rate of 1/5 of 
1% to the gross receipts, without allo- 
cation, the principal of the tax would 
have amounted to $808,379. 

The Steel Corporation’s principal 
contention was that the inclusion of 
the term “holding companies” in the 
definition of a financial business in the 
New York City General Business and 
Financial Tax Law is invalid because 
the term is absent from the same defi- 
nition in the Enabling Act. Under the 
Enabling Act,’ the term “financial 
business” is defined as follows: 

“The services and transactions of 


7 Article 305-II of the General Business 
and Financial Tax Regulations. 

8L. 1941, Ch. 199; General City Law, 
Article 2-b. 
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private bankers, dealers and brokers 
in money, credits, commercial paper, 
bonds, noies, securities and stocks, 
monetary metals, factors and com- 
mission merchants.” 


The City took the position that the 
Steel Corporation is clearly subject to 
tax, either as a financial business, or 
as a general business within the terms 
of this all-embracing tax. With re- 
spect to treating the Steel Corporation 
as a financial business under the Law, 
the City relied on a provision contained 
in both the Local Tax Law and the 
State Enabling Act, authorizing the 
Comptroller to determine which busi- 
nesses shall be classified as financial, 
and the historical background of the 
Law. 

The Court of Appeals, in a decision 
handed down on March 30, 1960, 
held that, because of the omission of 
holding companies in the definition 
contained in Section 24(a) of the 
Enabling Act, such omission indicated 
a legislative intent to preclude the City 
of New York from taxing the gross 
income of a holding company at the 
financial rate. Also, that the Legisla- 
ture never intended to give the author- 
ity to the City to include a holding 
company in the definition of a finan- 
cial business in its Local Law, and the 
assessed deficiency was therefore made 
without authority. The Court also 
stated that it was not for it to decide 
what the amount of the General Busi- 
ness Tax should be, if any, and re- 
mitted the matter to the Comptroller 
for further proceedings not inconsistent 
with its opinion. 

As a result of this decision, the 
Comptroller promulgated Bulletin 
1960-2, dated April 18, 1960, in 
which the City asserted its right to 
tax a holding company operating solely 
in the City of New York on its entire 
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receipts of dividends and interest from 
controlled corporations, without allo- 
cation, at the General Business Tax 
rate. The Bulletin also stated that such 
holding company was not entitled to 
any allocation merely because the con- 
trolled corporations or subsidiaries 
which paid the dividends and interest 
are located wholly or in part outside 
the State of New York; also, that there 
is no constitutional or statutory provi- 
sion requiring the allocation of such 
receipts. The bulletin then goes on 
to say: 

“Similarly, while a holding com- 
pany having offices in New York 
City and also outside the City is 
entitled to allocate dividends and 
interest of controlled corporations 
or subsidiaries on the basis of the 
office to which such receipts are 
attributable, as set forth in Sub- 
division V of Article 305 of the 
Regulations, they may not be allo- 
cated on the basis of the location 
of the controlled corporation or the 
subsidiary paying the interest or 
dividends.” 


However, since more than nine 
months of the 1959 privilege period 
elapsed when the Court of Appeals 
handed down its decision on March 
30, 1960, holding companies were per- 
mitted to use an alternative method 
of paying the tax for the 1959 calen- 
dar year. In filing the General Busi- 
ness and Financial Tax return for that 
year only, the taxpayer was permitted 
to elect to pay the tax on the basis of 
the then existing holding company 
regulations modified solely by com- 
puting the tax at the General Business 
Tax rate instead of the higher Finan- 
cial Tax rate, so that a taxpayer mak- 

9In the Matter of the Application of the 


United States Steel Corp. v. Gerosa, 7 N. Y. 
2d. 454. 














ing the election could, for that period, 
apply the allocation formula provided 
in Articles 248 and 305 of the General 
Business and Financial Tax Regula- 
tions and, nevertheless, compute the 
tax at the General Business Tax rate. 

For the calendar years 1960 and 
subsequent, the Comptroller proposed 
to amend his Business Tax Regulations 
so that a holding company having its 
only place of business in the City of 
New York would be required to pay 
the General Business Tax on all of its 
receipts of dividends and interest from 
controlled and non-controlled corpora- 
tions, without allocation. However, 
where a holding company maintains 
places of business both within and 
without the City of New York, it would 
be required to determine the extent to 
which its receipts from dividends and 
interest were attributable to New York 
City, and allocate to the City that por- 
tion of its total receipts which the cost 
of doing business within the City of 
New York bears to the total cost of 
doing business both within and without 
the City of New York, provided that, 
if the cost of doing business within the 
City of New York exceeded 75% of 
its total cost of doing business both 
within and without the City of New 
York, a maximum of 75% of the total 
of such receipts would be allocated to 
the City. No minimum floor was 
provided. 

When the proposed amendments to 
the Regulations became a matter of 
general knowledge, there were numer- 
ous protests. Conferences were held 
with the interested parties and, after 
careful considerations of all of the 
arguments advanced on their behalf, 


the City agreed to propose a number 
of amendments to the State Enabling 
Act. 
AMENDMENTS ENACTED 

1. Definition of a Holding Com- 
pany. Under Article 305-1 of the 
existing Regulations, the term “holding 
company” includes a corporation or 
any other person whose business, in 
whole or in part, consists of the hold- 
ing of stocks, bonds, and/or other 
securities of other corporations, thereby 
controlling the management and affairs 
of such other corporations. Such con- 
trol is deemed to exist where such cor- 
poration or other person owns a major- 
ity of the voting stock of such other 
corporations. Where two or more cor- 
porations are members of a common 
group of corporations which, together, 
own a majority of the voting stock of 
another corporation, each member cor- 
poration owning a part of such voting 
stock is deemed to be a holding com- 
pany. 

Under the proposed amendments, a 
holding company is defined as follows: 

“A holding company is a corpora- 
tion or any other person who obtains 
more than 50% of its total receipts 
of dividends and interest (other than 
interest on deposits with banks or 
banking institutions) paid to it by 
other corporations, provided that more 
than 50% of such receipts from divi- 
dends and interest consist of divi- 
dends and interest paid by controlled 
corporations.” 
To illustrate: 








The xX, Y and Z Corporations, re- 
spectively, had the following receipts 
for the calendar year 1960: 


Item No. x ye Z 
1. Receipts from dividends 
and interest paid by 
controlled corporations $15,000,000 $15,000,000 $ 5,000,000 
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Item No. xX Y z 
2. Receipts from dividends 
and interest paid by 
non-controlled corpo- 
PI beilcaicesnsonnca nies 5,000,000 5,000,000 15,000,000 
3. Total receipts from divi- 
dends and interest paid 
by controlled and non- 
controlled corporations 20,000,000 20,000,000 20,000,000 
4. Ratio of Item 1 to Item 3 75% 75% 25% 
Receipts from sales and 
SOMUICOS i io. esccccuesksnaderess 10,000,000 40,000,000 — 
6. Total receipts (Item 3 + 
EO aknesannaronccantnes $30,000,000 $60,000,000 $20,000,000 
7. Ratio of Item 3 to Item 6 66% % 334% % 100% 


In the foregoing illustration, the X 
Corporation only is a holding com- 
pany, since its receipts from dividends 
and interest constitute more than 50% 
of its total receipts, and its receipts 
from dividends and interest paid by 
controlled corporations constitute more 
than 50% of the total receipts of 
dividends and interest. 

The Y Corporation is not a holding 
company, since its total receipts from 
dividends and interest (Item 3) con- 
stitute not more than 50% of its total 
receipts (Item 6), viz., 3314%. How- 
ever, the $15,000,000 dividends and 
interest paid by controlled corporations 
constitute holding company receipts. 
The $5,000,000 dividends and interest 
paid by non-controlled corporations 
and the $40,000,000 received from 
sales and services do not constitute 
holding company receipts. 

The Z Corporation also is not a 
holding company, since its $5,000,000 
receipts from dividends and interest 
paid by controlled corporations (Item 
1) are not more than 50%, viz., 25% 
of the total receipts from dividends 
and interest paid by controlled and 
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non-controlled corporations (Item 3). 
However, the $5,000,000 dividends 
and interest received from controlled 
corporations constitute holding com- 
pany receipts. The $15,000,000 divi- 
dends and interest paid by non-con- 
trolled corporations are not holding 
company receipts. 


2. Definition of Controlled Corpo- 
rations. Under Article 305-1 of the 
existing Regulations, a corporation is 
deemed to be a controlled corporation 
if more than 50% of its stock is owned 
by another corporation, or if two or 
more corporations, members of a com- 
mon group of corporations, together, 
own a majority of the voting stock. 
In such case, the corporation whose 
stock is owned by the members of the 
common group is deemed to be con- 
trolled by each of such members. 

Under the amendments, a controlled 
corporation is defined as follows: 

“A corporation shall be considered 
to be a controlled corporation if, and 
only if, 

(a) one stockholder owns more 
than 50% of its voting stock; or 











(b) no more than five stockholders 
own all of its voting stock, and it ob- 
tains at least 90% of its receipts from 
sales made or services rendered to its 
stockholders or to corporations whose 
voting stock is owned by said stock- 
holders to the extent of more than 
50%.” 

To illustrate: 








(1) The X Corporation was organ- 
ized under the laws of the State of 
Texas with an authorized capital of 
5,000,000 shares of voting common 
stock, all of which have been issued 
and outstanding. 

The Y Corporation has its only 
place of business in New York City 
and owns 3,000,000 shares of the 
common stock of the X Corporation. 

During the year 1960, the X Cor- 
poration declared a $2.00 cash divi- 
dend on its outstanding shares of com- 
mon stock and, as a result, Y Cor- 
poration received a cash dividend of 
$6,000,000. 

Since 60% of the stock of the X 
Corporation is owned by the Y Cor- 
poration, the X Corporation is deemed 
to be a controlled corporation, and the 
$6,000,000 dividends received by the 
Y Corporation constitute holding com- 


Receipts of 
Dividends 
from Y 


Corporation Corporation 


TR dai sceebicipewiniusinns $10,000,000 
Er reee 4,000,000 
ein hieethineiectnnieninns 2,000,000 
oes 2,000,000 
Ni canccevsnteanietn 2,000,000 
BE ia idisicitiinaininints $20,000,000 


pany receipts received from a con- 
trolled corporation. 


(2) The Y Corporation was organ- 
ized under the Laws of the State of 
California, with an authorized capital 
of 10,000,000 shares of voting com- 
mon stock, all of which have been 
issued and outstanding. The Y Cor- 
poration is engaged in the production 
and sale of oil and oil products. All 
of its stock is owned as shown below. 


% of No. of 





Corporation Stock Owned Shares 
PAY ,cieoesee ss 50 5,000,000 
|) ren 20 2,000,000 
Re cairtieeeas 10 1,000,000 
i) iene 10 1,000,000 
| ere 10 1,000,000 
iio | 100% 10,000,000 


For the calendar year 1960, the total 
receipts from sales of the Y Corpora- 
tion were $200,000,000, of which 
$190,000,000, or 95%, consisted of 
receipts from sales made to Corpora- 
tions A, B, C, D and E. For the same 
calendar year, the receipts of Corpora- 
tions A, B, C, D and E were as 
follows: 


Receipts from 








Sales and Total 
Services Receipts 
$150,000,000 $160,000,000 

120,000,000 124,000,000 
115,000,000 117,000,000 
100,000,000 102,000,000 
50,000,000 52,000,000 
$535,000,000 $555,000,000 
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Corporations A and E maintained 
their only places of business in New 
York City. Corporations B, C and D 
maintained their only places of busi- 
ness outside New York City. 

Since not more than five stock- 
holders own all of the stock of the Y 
Corporation, and the Y Corporation 
obtained 95% of its total receipts from 
sales made to the five stockholders, 
the Y Corporation is deemed to be a 
controlled corporation with respect to 
each of the Corporations A, B, C, D 
and E. 

The receipts from sales and services 
realized by each of the five stock- 
holders, A, B, C, D and E, are not a 
factor in determining the question of 
whether the Y Corporation is a con- 
trolled corporation of such stock- 
holders. 


(3) Assume the same facts as in 
(2) above, except that the $190,000,- 
000 of Y’s receipts were from sales 
made to Corporations F and G. The 
F and G Corporations each has out- 
standing 5,000,000 shares of voting 
common stock. The C Corporation 
owns 1,500,000 shares (30% ) of the 
stock of each of the Corporations F 
and G. The D Corporation owns 1,- 
250,000 shares (25%) of the stock 
of each of the Corporations F and G. 

Since Corporations A, B, C, D and 
E own 100% of the voting common 
stock of Corporation Y, and Corpora- 
tion Y obtains 95% of its total re- 
ceipts from Corporations F and G, 
more than 50% of whose stock is 
owned by Corporations C and D, the 
Y Corporation is deemed to be a con- 
trolled corporation with respect to 
each of the Corporations A, B, C, D 
and E only. 


3. Definition of Holding Company 
Receipts. Under Article 305-1 of the 
existing Regulations, all receipts of 








dividends and interest received by a 
holding company constitute holding 
company receipts subject to the Finan- 
cial Tax. Under Bulletin 1956-3, pro- 
mulgated by the Comptroller, where a 
taxpayer is regularly engaged in a gen- 
eral business and is also a holding 
company as defined in Article 305-1, its 
receipts of dividends and interest from 
non-controlled corporations may be 
subject to the Financial Tax or the 
General Business Tax, depending upon 
whether its receipts of dividends and 
interest from controlled corporations 
are more than 50% of its gross re- 
ceipts, exclusive of its receipts of divi- 
dends and interest from non-controlled 
corporations. 

Where the receipts of dividends and 
interest from controlled corporations 
constitute not more than 50% of the 
gross receipts (exclusive of receipts 
of dividends and interest from non- 
controlled corporations), the receipts 
of dividends and interest from both 
controlled and non-controlled corpora- 
tions are deemed to be general busi- 
ness tax receipts subject to tax at the 
General Business Tax rate. 

Where the receipts of dividends and 
interest from controlled corporations 
constitute more than 50% of the gross 
receipts (exclusive of receipts of divi- 
dends and interest from non-controlled 
corporations), the receipts of divi- 
dends and interest from both con- 
trolled and non-controlled corpora- 
tions are deemed to be holding com- 
pany receipts; that is to say, gross in- 
come from a financial business sub- 
ject to tax at the Financial Tax rate. 

Under the amendments, holding 
company receipts are defined as fol- 
lows: 

“Holding company receipts shall 
consist of, and be limited to, dividends 
and interest received by a holding com- 
pany from both controlled and non- 
controlled corporations, and all re- 
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ceipts in the form of dividends and in- 
terest received by a person other than 
a holding company from a controlled 
corporation.” 


Item No. 





To illustrate: 
(1) The receipts of the X and Y 


1. Receipts from dividends and interest from 


controlled corporations ............... 


nN 


Total receipts from dividends and interest .... 


4. Receipts from sales and services .. 


De) MN MIND i eseccscnnsaassnssestcenanes 


In the foregoing illustration, the X 
Corporation is a holding company. All 
of its receipts from dividends and in- 
terest (Item 3) constitute holding 
company receipts. The Y Corporation 
is not a holding company, since its 
total receipts from dividends and in- 
terest do not constitute more than 
50% of its total receipts, viz., 334% %. 
Nevertheless, the $15,000,000 divi- 
dends and interest received from its 
controlled corporations (Item 1) con- 
stitute holding company receipts. 


(2) The Y Corporation is engaged 
in the sale of natural gas. On Decem- 
ber 31, 1960, it had outstanding 
5,000,00 shares of voting stock, which 
were owned in equal shares by Cor- 
porations A, B, C, D and E. The total 
receipts from sales of gas in 1960 were 
$50,000,000. Of this amount, $45,- 
000,000, or 90%, was realized from 
sales made to the above stockholders. 

On August 1, 1960, the Y Cor- 
poration declared a cash dividend of 
$3.00 per share on its outstanding 
stock. As a result of this dividend 
declaration, each of said stockholders 
received $3,000,000 in cash dividends. 
Since the Y Corporation is a con- 
trolled corporation, the dividends re- 
ceived by each of said stockholders 
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Receipts from dividends and interest from 
non-controlled corporations ....... 








Corporations, respectively, for the 
calendar year 1960 were as follows: 
x Y 

ASAE SH $15,000,000 $15,000,000 
GE SITE KoA 5,000,000 5,000,000 
20,000,000 20,000,000 

paises — 40,000,000 
viaitbedehonlis $20,000,000 $60,000,000 





from the Y Corporation constitute 
holding company receipts. 

(3) Assume the same facts as in (2) 
above, except that the $45,000,000 
receipts from sales were obtained from 
sales made to Corporations F and G, 


whose voting stock, to the extent of , 
60%, is owned in equal amounts by | 


stockholders A and C, respectively. 


Since stockholders A, B, C, D and E — 
own 100% of the stock of Corporation | 
Y, and stockholders A and C own 


60% of the voting stock of Corpora- 
tions F and G, and 90% of the re- 
ceipts from sales made by Corporation 


Y were obtained from sales made to 7 
Corporations F and G, the Y Corpo- 7 
ration is deemed to be a controlled — 
corporation with respect to each of the 


stockholders A, B, C, D and E, but 
not F and G. The dividends received 
by each of the stockholders A, B, C, 
D and E constitute holding company 
receipts. 


RATES OF TAX 


As amended, persons having holding 
company receipts may elect to pay a 
tax on such receipts at the rate of 3/20 
of 1%, or, in the alternative, where 


it results in a lesser amount of tax, a 7 


tax at the rate of 1/5 of 1% of such 
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receipts after allocation by applying 
the Holding Company Receipts Form- 
ula to such receipts. 


HOLDING COMPANY RECEIPTS FORMULA 


The holding company receipts form- 
ula will be a three-factor formula. 
The first factor relates solely to the 
activities of the person having the 
holding company receipts, and reads 
as follows: 

(a) A percentage is to be computed 
by using as the numerator the cost 
of doing business in the City, insofar 
as such cost relates to all activities 
involving the ownership of stocks and 
bonds of other corporations, and the 
collection of interest from, the exercise 
of control over, the giving of advice to, 
or the performing of services for such 
other corporations during the calendar 
year or other base period on which the 
tax is based, and, as the denominator, 
the cost of doing business everywhere, 
insofar as such cost relates to activities 
involving the ownership of stocks and 
bonds of other corporations, and the 
collection of interest from, the exer- 
cise of control over, the giving of ad- 
vice to, or the performing of services 
for such other corporations during the 
calendar year or other base period 
upon which the tax is based. 

The second and third factors relate 
solely to the controlled corporations 
from which dividends and interest are 
received. If no interest and dividends 
are received from any controlled cor- 
porations, the property and wage fac- 
tors relating to such controlled corpo- 
rations shall not be included. 

The second factor, which is the 
property factor, is as follows: 

(2) A percentage is to be computed 
by using as the numerator the average 
value of all real and tangible personal 
property owned or employed or used 
in the City by all of the controlled cor- 
porations from which interest and/or 
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dividends were received during the 
calendar year or other base period on 
which the tax is based, and, by using 
as the denominator, the average value 
of all real and tangible personal prop- 
erty owned or employed or used 
throughout the world by all of the 
controlled corporations from which in- 
terest and/or dividends were received 
during the calendar year or other base 
period upon which the tax is based. 

The third factor, which is the wage 
factor, is as follows: 


(3) A percentage is to be computed 
by using as the numerator the amount 
of all wages, salaries and other per- 
sonal services compensation paid to 
officers and employees who work in, 
or from, or are attached to, places of 
business located within the City by 
all of the controlled corporations from 
which interest and/or dividends were 
received during the calendar year or 
other base period upon which the tax 
is based, and, by using as the denomi- 
nator the amount of wages, salaries 
and other personal services compensa- 
tion paid to officers and employees 
throughout the world by all of the 
controlled corporations from which 
interest and dividends were received 
during the calendar year or other base 
period upon which the tax is based. 

The percentages which are deter- 
mined for each of the three factors are 
added, and the total is divided by 
the number of factors to determine the 
average of the three percentages. If 
the numerator and denominator of any 
factor are both zero, the factor is 
deemed to be non-existent, and shall 
be omitted in calculating the average 
of the remaining percentages. The 
average percentage is then applied to 
the holding company receipts to deter- 
mine the amount thereof subject to 
tax. 

The amendments also provide that, 
commencing with July 1, 1960, every 
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person engaged in a general business 
will pay a tax which shall not be in 
excess of 2/5 of 1% upon all receipts 
in excess of $10,000 received in and/or 
allocable to the City, except that hold- 
ing company receipts shall not be taxed 
at a rate in excess of 3/20 of 1% or, 
in the alternative, where it results in a 
lesser amount of tax, shall not be 
taxed in excess of 1/5 of 1% of such 
receipts after allocation by applying 
the holding company receipts formula 
to such receipts in excess of $10,000. 
The exclusion of $10,000 of receipts 
in measuring the tax upon receipts 
shall not be duplicated and shall be 
limited to a total of $10,000, even 
though a person has receipts which are 
subject to different rates of tax. With 
respect to a person engaged in a finan- 
cial business, the rate of tax will re- 
main at 1%% on all gross income in 
excess of $5,000 received in and/or 
allocable to the City. However, the 
exclusion of the $5,000 from gross in- 
come in measuring the tax upon gross 
income shall not be duplicated and 
shall be limited to a total of $5,000, 
even though a person may have income 
which may be subject to different rates 
of tax. A person engaged in both a 
general and financial business shall, as 
under existing law, be entitled to the 
$10,000 exclusion of gross receipts 
and to the $5,000 exclusion of gross 
income. 


Where the measure of the gross re- 
ceipts or gross income of a person in- 
cludes receipts or gross income alloc- 
able to New York City, the deduction 
of $10,000 or $5,000, as the case may 
be, shall be applied to the receipts or 
gross income after such receipts or 
gross income have been allocated to 
New York City. 


To illustrate: 


The X Corporation is engaged in 
business as a vendor of machinery in 
the City of New York. For the calen- 
dar year 1960, the receipts of the X 
Corporation are as follows: 


Wholly taxable receipts.... $100,000 





Allocable receipts (60% 
allocated to New York 
GND -sdeiaawaboneaetess 200,000 
SOLUTION 
Wholly taxable receipts.... $100,000 
Allocable receipts (60% of 
FR) casvesssessavessnese 120,000 | 
Tote] C0CCIS .....00:s00ss005000 220,000 | 
Less specific exclusion...... 10,000 | 
Total receipts subject to 
RE ciccesscuctoachioberavoriatiiin 210,000 
Tax due (2/5 of 1% of 
PROG  Sicidcasecivincenses $ 840 
THE END 





THE ROLE OF BUSINESS 


The roles of government and of business in a democratic, 
capitalistic society—contrary to the businessman’s common as- 
sumption—are neither firmly fixed by the Constitution, nor 
unchanging. In the American society, as in other societies, the 
mix of public and private enterprise, of government authority, 
and of freedom of business decision has been changing and 


continues to change. 


JOHN J. Corson, “More Government in Business,” 
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$150 WEEKLY BENEFIT 


e Now available under N. Y. State Society of CPAs’ Accident and 
Sickness Insurance Plan to members under age 60. 


e Provides income at $7,800 yearly for 5 years in case of Accident 
and for 2 years in case of Sickness. 


e Plan includes Hospital, Surgical and Major Medical Benefits for 
members and dependents. 


Send for brochure and application form. 


HERBERT L. JAMISON & CO. 


Brokers for Society’s Group Accident & Health Insurance Plan 


270 MADISON AVENUE, NEW YORK 16 ® MUrray Hill 9-1104 




















LOADED? 


\  Here’s Help In A Hurry! 


OUTSTANDING PERSONNEL TO LIGHTEN 
YOUR WORKLOAD AS NEAR AS THIS 


wo eon Sete 


FOR YOUR CLIENTS 









Poul 


FOR YOUR STAFF VP’S FINANCE e TREASURERS 
ACCOUNTANTS CONTROLLERS e MANAGERS 
Costs, Systems, Budgets, Taxes, EDP 
Supv. Seniors ® Seniors AUDITORS ACCOUNTANTS 
Semi-Seniors @ Juniors Chief Travel Seniors & Juniors 
Internal Budget, Systems, Tax, etc. 
TAX MEN Mgmt, SERVICES ACCT’G CLERKS e BOOKKEEPERS 
Semisrs.&Jrs. Systems, ete. OFFICE MGRS. e CREDIT MEN 





HANLEY Accounting Personnel 


John F. Hanley 50 CHURCH ST.,N. Y.C. —ittiam J. Hanley 












THE NEW YORK CERTIFIED PUBLIC ACCOUNTANT AUGUST 1961 e@ 549 
































State and Local Taxation 





NEW YORK STATE TAXATION 


Conducted by PHILMORE H. FRIEDMAN, CPA 


SOME SYNDICATES NOT SUBJECT 
TO UNINCORPORATED BUSINESS TAX 


A syndicate, joint venture, or other 
unincorporated organization often is 
formed for the purpose of accomplish- 
ing a particular’ business objective and 
upon completion is dissolved. While 
such an enterprise is deemed to be a 
partnership within the purview of the 
unincorporated business income tax 
provisions, we should be aware that it 
nevertheless may not be subject to the 
unincorporated business tax. 

Where the organization engages in 
or conducts its business activity spo- 
radically, such as an isolated or inci- 
dental transaction, it will not be 
deemed to be engaged in a trade or 
business and thus will not be subject 
to the tax. If, however, its business 
is carried on with regularity and con- 
tinuity, as distinguished from an iso- 
lated and incidental transaction, the 
tax would apply. 

Consider the situation of a group of 
persons who form a syndicate and en- 
ter into an underwriting agreement for 
the purchase of an issue of corporate 
securities at a stated price. The ulti- 
mate objective is sale of the securities 
through a selling group of which one 
of the underwriters is manager. As- 





PHILMORE H. FRIEDMAN, CPA, is 


chairman of our Society’s Committee on 
New York State Taxation. Mr. Friedman 
is a manager with the firm of Arthur Young 
& Company, certified public accountants. 
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sume that the public offering of the 
securities is made, and after a limited 
period of time for their sale and dis- 
tribution, the syndicate is dissolved. 
Although the underwriting syndicate 
is a partnership for the purpose of tue 
unincorporated business tax, the trans- 
action is an isolated one since it has 
no continuity nor regularity necessary 
to constitute a trade or business. Ac- 
cordingly, the syndicate is not subject 
to the unincorporated business tax. If 
the group had continued in existence 
and frequently purchased and sold 
other securities in a manner similar 
to that described, the transactions then 
would have continuity and regularity 
and would subject the syndicate to the 
unincorporated business tax. 

Another illustration is the formation 
of a joint venture by various indi- 
viduals for the purchase and sale of 
a tract of undeveloped real estate. 
Since the transaction would be isolated, 
and would not have regularity nor con- 
tinuity, the unincorporated business 
tax would not apply. If prior to sale, 
however, the group had undertaken to 
subdivide and develop the property the 
group would be deemed to be carrying 
on an unincorporated business. 

A common type undertaking is the 
formation of an investment club by a 
group of individuals for the purpose 
of the periodic purchase and sale of 
securities for speculative profits. Such 
group would not be deemed to be con- 
ducting an unincorporated business 
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solely by reason of the purchase and 
sale of the property for its own ac- 
count. If the group were to expand 
its activities to include the purchase 
and sale of securities for others as 
licensed brokers, then, of course, it 
would become subject to the unincor- 
porated business tax. 


LUMP-SUM DISTRIBUTION FROM 
4 PENSION TRUST TO A NON-RESIDENT 


The New York State Income Tax 
Bureau has issued a statement of policy 
recently in which it set forth the re- 
porting requirements of a non-resident 
with respect to a lump-sum distribu- 
tion from a New York pension or 
profit-sharing trust. 

The ruling states as follows: 

“The portion of a lump-sum distri- 
bution from a pension or profit-sharing 
trust received by a non-resident em- 
ployee which is included in such non- 
resident’s New York adjusted gross 
income is that portion of the amount 
includable in his Federal adjusted gross 
income which is derived from or con- 
nected with New York sources. The 
amount so derived from New York 
sources may be based upon a percent- 
age obtained by aggregating the New 
York State allocation percentages for 
the years involved and obtaining an 
average percentage. Details of the com- 
putation of the percentage should be 
included with the return.” 

Where an employee has been a non- 
resident of New York and has been 
employed in New York during the en- 
tire period contributions were made to 
the pension or profit-sharing trust, in- 
cluding the year in which the lump-sum 
distribution is made to the employee, 
the ruling is clear as to the amount 
required to be includable in New York 
adjusted gross income. Thus, if a resi- 
dent of Connecticut had been covered 
under a non-contributory qualified 


pension trust of a New York employer 
for the past twenty years and spent 


25% of his time in New York for the 
first five years, 50% of his time in 
New York for the next five years, and 
75% of his time in New York for the 
next ten years and at the end of the 
20th year received a lump-sum distri- 
bution from the pension trust, the em- 
ployee would be required to include 
56.25% of the distribution in New 
York adjusted gross income. The per- 
centage is obtained by adding up the 
percent of time spent in New York: 
each year which totals 1,125% and 
dividing by twenty years which equals 
a percentage of 56.25%. Since prior 
years’ records are important to deter- 
mine the allocation percentage each 
year, it would be prudent to retain 
these records for this purpose. 

The ruling is not entirely clear as 
to the proper amount includable in 
New York adjusted gross income on a 
distribution to a non-resident employee 
in other types of situations. For ex- 
ample, let us assume that a resident 
of Connecticut has been employed in 
New York for the past twenty years 
and was included during that period in 
his employer’s pension trust. Let us 
assume further, that three years prior 
to his retirement the corporation trans- 
fers its base of operations to Connec- 
ticut. At the time the employee retires 
and receives his lump-sum distribution 
from the pension-trust, the employee is 
a non-resident of New York and is 
employed by a Connecticut employer. 
What amount, if any, should the em- 
ployee properly include in New York 
State adjusted gross income in the year 
he receives the distribution? It would 
appear from a literal reading of the 
ruling that the employee would be re- 
quired to compute the percentage of 
the distribution allocable to New York 
and to include that amount in New 
York adjusted gross income even 
though the employee no longer is em- 
ployed by a New York firm and is a 
non-resident of the State. As a prac- 
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NEW YORK STATE TAXATION 


Conducted by PHILMORE H. FRIEDMAN, CPA 


SOME SYNDICATES NOT SUBJECT 
TO UNINCORPORATED BUSINESS TAX 


A syndicate, joint venture, or other 
unincorporated organization often is 
formed for the purpose of accomplish- 
ing a particular’ business objective and 
upon completion is dissolved. While 
such an enterprise is deemed to be a 
partnership within the purview of the 
unincorporated business income tax 
provisions, we should be aware that it 
nevertheless may not be subject to the 
unincorporated business tax. 

Where the organization engages in 
or conducts its business activity spo- 
radically, such as an isolated or inci- 
dental transaction, it will not be 
deemed to be engaged in a trade or 
business and thus will not be subject 
to the tax. If, however, its business 
is carried on with regularity and con- 
tinuity, as distinguished from an iso- 
lated and incidental transaction, the 
tax would apply. 

Consider the situation of a group of 
persons who form a syndicate and en- 
ter into an underwriting agreement for 
the purchase of an issue of corporate 
securities at a stated price. The ulti- 
mate objective is sale of the securities 
through a selling group of which one 
of the underwriters is manager. As- 





PHILMORE H. FRIEDMAN, CPA, is 


chairman of our Society’s Committee on 
New York State Taxation. Mr. Friedman 
is a manager with the firm of Arthur Young 
& Company, certified public accountants. 
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sume that the public offering of the 
securities is made, and after a limited 
period of time for their sale and dis- 
tribution, the syndicate is dissolved. 
Although the underwriting syndicate 
is a partnership for the purpose of the 
unincorporated business tax, the trans- 
action is an isolated one since it has 
no continuity nor regularity necessary 
to constitute a trade or business. Ac- 
cordingly, the syndicate is not subject 
to the unincorporated business tax. If 
the group had continued in existence 
and frequently purchased and sold 
other securities in a manner similar 
to that described, the transactions then 
would have continuity and regularity 
and would subject the syndicate to the 
unincorporated business tax. 

Another illustration is the formation 
of a joint venture by various indi- 
viduals for the purchase and sale of 
a tract of undeveloped real estate. 
Since the transaction would be isolated, 
and would not have regularity nor con- 
tinuity, the unincorporated business 
tax would not apply. If prior to sale, 
however, the group had undertaken to 
subdivide and develop the property the 
group would be deemed to be carrying 
on an unincorporated business. 

A common type undertaking is the 
formation of an investment club by a 
group of individuals for the purpose 
of the periodic purchase and sale of 
securities for speculative profits. Such 
group would not be deemed to be con- 
ducting an unincorporated business 























the 
lited 
dis- 
ved. 
cate 
' the 
‘ans- 
has 
sary 
Ac- 
dject 
ae 
ence 
sold 
nilar 
then 
arity 
y the 


ition 
indi- 
e of 
tate. 
ated, 
con- 
iness 
sale, 
n to 
y the 


rying 


; the 
by a 
pose 
le of 
Such 
con- 
iness 





ETT Rn aE RRO EERE, 





solely by reason of the purchase and 
sale of the property for its own ac- 
count. If the group were to expand 
its activities to include the purchase 
and sale of securities for others as 
licensed brokers, then, of course, it 
would become subject to the unincor- 
porated business tax. 


LUMP-SUM DISTRIBUTION FROM 
\ PENSION TRUST TO A NON-RESIDENT 


The New York State Income Tax 
Bureau has issued a statement of policy 
recently in which it set forth the re- 
porting requirements of a non-resident 
with respect to a lump-sum distribu- 
tion from a New York pension or 
profit-sharing trust. 

The ruling states as follows: 

“The portion of a lump-sum distri- 
bution from a pension or profit-sharing 
trust received by a non-resident em- 
ployee which is included in such non- 
resident’s New York adjusted gross 
income is that portion of the amount 
includable in his Federal adjusted gross 
income which is derived from or con- 
nected with New York sources. The 
amount so derived from New York 
sources may be based upon a percent- 
age obtained by aggregating the New 
York State allocation percentages for 
the years involved and obtaining an 
average percentage. Details of the com- 
putation of the percentage should be 
included with the return.” 

Where an employee has been a non- 
resident of New York and has been 
employed in New York during the en- 
tire period contributions were made to 
the pension or profit-sharing trust, in- 
cluding the year in which the lump-sum 
distribution is made to the employee, 
the ruling is clear as to the amount 
required to be includable in New York 
adjusted gross income. Thus, if a resi- 
dent of Connecticut had been covered 
under a non-contributory qualified 


pension trust of a New York employer 
for the past twenty years and spent 





25% of his time in New York for the 
first five years, 50% of his time in 
New York for the next five years, and 
75% of his time in New York for the 
next ten years and at the end of the 
20th year received a lump-sum distri- 
bution from the pension trust, the em- 
ployee would be required to include 
56.25% of the distribution in New 
York adjusted gross income. The per- 
centage is obtained by adding up the 
percent of time spent in New York: 
each year which totals 1,125% and 
dividing by twenty years which equals 
a percentage of 56.25%. Since prior 
years’ records are important to deter- 
mine the allocation percentage each 
year, it would be prudent to retain 
these records for this purpose. 

The ruling is not entirely clear as 
to the proper amount includable in 
New York adjusted gross income on a 
distribution to a non-resident employee 
in other types of situations. For ex- 
ample, let us assume that a resident 
of Connecticut has been employed in 
New York for the past twenty years 
and was included during that period in 
his employer’s pension trust. Let us 
assume further, that three years prior 
to his retirement the corporation trans- 
fers its base of operations to Connec- 
ticut. At the time the employee retires 
and receives his lump-sum distribution 
from the pension-trust, the employee is 
a non-resident of New York and is 
employed by a Connecticut employer. 
What amount, if any, should the em- 
ployee properly include in New York 
State adjusted gross income in the year 
he receives the distribution? It would 
appear from a literal reading of the 
ruling that the employee would be re- 
quired to compute the percentage of 
the distribution allocable to New York 
and to include that amount in New 
York adjusted gross income even 
though the employee no longer is em- 
ployed by a New York firm and is a 
non-resident of the State. As a prac- 
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tical matter, if the employee should 
not be aware that he is so required to 
report this amount for New York State 
income tax reporting purposes, New 
York State may have no way of know- 
ing of such distribution and of thus 
notifying the employee of his obliga- 
tion to New York State. 

A different result may be reached 
where a resident of another state (Cali- 
‘fornia), who has been employed in 
California for the past 20 years and 
who has been included in his employ- 
er’s pension trust, is transferred and 
resides in New York several years prior 
to retirement.. Upon separation from 
service, two years later, the employee 
receives a lump-sum distribution from 
the company’s pension trust. How 
much of the distribution is the em- 
ployee required to include in New 
York adjusted gross income? Since the 
employee is a resident of New York 
State at the time of the lump-sum dis- 
tribution from the pension trust, it 
would appear that New York will re- 
quire that he include the entire distri- 
bution in New York adjusted gross 
income. The employee is a resident 
of New York State at the time he re- 
ceives the distribution and, therefore, 
the ruling described above would not 
apply since its application is limited to 
non-resident employees. 

This situation seems to be analagous 
to that of an employee who has a 





deferred compensation arrangement. 
Where a former resident of New York 
State receives deferred compensation 
payments after retirement at a time 
when he is a non-resident of New 
York, it seems likely that the New 
York State Tax Commission would 
require that such payments be in- 
cluded in New York adjusted gross 
income to the extent that they relate 
to services performed in New York. 
However, there would seem to be no 
obligation on the part of the employee 
to accrue the deferred compensation 
payments in the year he becomes a 
non-resident in those instances where 
he has no vested interest in the pay- 
ments prior to receipt thereof. As was 
stated with respect to distributions 
from pension or profit sharing plans, 
if the employee should not be aware 
that he is so required to report this 
amount for New York State income 
tax reporting purposes, New York 
State may have no way of knowing 
of such distribution and of thus noti- 
fying the employee of his obligation 
to New York State. 

On the other hand, if a non-resident 
of New York had a deferred com- 
pensation arrangement during the time 
he was employed in another state and 
was a non-resident of New York, but 
received the payments in years during 
which he was a resident of New York, 
those amounts would be includable in 
New York adjusted gross income. 





STATE TAXATION, OTHER THAN NEW YORK 
Conducted by S. ZACHARY SCHEER, CPA 


CONNECTICUT RESIDENTS 
EMPLOYED IN NEW YORK 

GET LIBERALIZED NEW YORK 
PERSONAL INCOME TAX DEDUCTIONS 


Connecticut has reached an agree- 
ment with New York in accordance 
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with the provisions of the New York 
State Income Tax Statute that allows 
non-residents to itemize deductions 
(with certain limitations) on New 
York State income tax returns for 
1961 and subsequent years. In con- 
















































eee TT 





TONES Se 












ement. 
’ York 
isation 
1 time 
| New 
» New 
would 
be in- 
gross 
relate 
York. 
be no 
ployee 
isation 
mes a 
where 
e pay- 
As was 
yutions 
plans, 
aware 
rt this 
ncome 
York 
1owing 
s noti- 
igation 


>sident 
com- 
e time 
te and 
‘k, but 
during 
York, 
ible in 
e. 


- York 
allows 
ictions 

New 
ns for 
n con- 








OM Sepharose ay 








sideration of this relief to Connecti- 
cut residents working in New York, 
Connecticut will furnish to New York 
the names and addresses of New York 
residents employed in their state. 
Under the new Connecticut law, 
Connecticut employers may deduct and 
withhold New York income tax from 
salaries of New York residents work- 
ing in Connecticut. (Those employers 
with New York offices or who trans- 
act business in New York are required 
to withhold; other Connecticut em- 
ployers are permitted to withhold but, 
if they do not, they will be required 
to supply names and addresses of 
New York employees.) Such with- 
holding, starting October 1, will be 
remitted to New York State by the 
Connecticut employers. Thus, the plan 
as anticipated in the New York Statute 
(Ch. 68, Laws 1961) will be fulfilled. 


NEW JERSEY RESIDENTS EMPLOYED 
IN NEW YORK FAIL TO GET 
LIBERALIZED NEW YORK PERSONAL 
INCOME TAX DEDUCTIONS 


New Jersey enacted legislation (S.B. 
137, Ch. 10) which authorizes the 
Division of Taxation in the New Jersey 
Treasury Department to enter into an 
agreement with New York under which 
names, addresses and amounts with- 
held will be furnished to New York 
State. This act further states that the 
method of determining the amount to 
be deducted and withheld, and the 
time and manner of payment, would 
be further prescribed by rules and 
regulations of the Division of Taxa- 
tion. Subsequent to this act, New 
Jersey enacted the Emergency Trans- 
portation Tax Act (Ch. 32, Laws 
1961), which was not in accordance 





S. ZACHARY SCHEER, CPA, is chairman 
of our Society's Committee on State Taxa- 
tion, Other than New York. Mr. Scheer is 
a principal in the firm of J. K. Lasser & 
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with the original plan and was a sur- 
prising development. 

The New Jersey Emergency Trans- 
portation Tax Act (commonly known 
as the “Commuter’s Tax”) imposes an 
income tax on residents of New Jersey 
working in New York and on non- 
residents working in New Jersey. 

Both types of taxpayers will file a 
return with the State of New Jersey 
on or before April 1 of each year for 
the preceding calendar year. The resi- 
dent of New Jersey working in New 
York will file a New York non-resident 
return and it is assumed that the with- 
holding made by his New York em- 
ployer will satisfy his tax liability to 
New York State. He will also take 
credit on his New York State return 
for the tax liability on his New Jersey 
return and thereby claim a refund 
from New York State. On his New 
Jersey return he will calculate the tax 
due but, in lieu of payment thereof, 
will sign an agreement with the State 
of New Jersey that he will forward the 
refund received from the State of New 
York within 30 days of such receipt. 

The New York resident working in 
New Jersey will file the New Jersey 
income tax return, compute the tax 
thereon, and such tax should be satis- 
fied through withholdings made by his 
New Jersey employer. These with- 
holdings will be remitted to a special 
fund to be maintained by the State of 
New Jersey known as a “Transporta- 
tion Fund.” The New York resident, 
of course, will file a New York State 
return and will take credit for taxes 
paid to the State of New Jersey, in 
accordance with the New Jersey tax 
return he will file. 

The “Transportation Fund” referred 
to will have remitted to it all of the 
moneys collected as noted above. Gov- 
ernor Meyner has stated that the with- 
holding made by New Jersey will be 
turned over to New York each quar- 
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ter. (New Jersey tax authorities have 
indicated that this will only be done if 
an agreement is reached with New 
York under which New York will re- 
mit to New Jersey the withholdings 
made from New Jersey residents em- 
ployed in New York.) The balance of 
the fund, consisting of the New York 
State refunds remitted by New Jersey 
residents, is to be used exclusively for 
transportation facilities between the 
states. As a matter of fact, the New 
Jersey State Highway Commissioner 
must certify each year that disburse- 
ments from the fund have been used 
exclusively for the purposes set forth 
in this act. 

At the present writing the consti- 
tutionality of this act is being attacked 
from the standpoint that it is an in- 
come tax on only an isolated group 
and, as such, is discriminatory. In 
any case, New Jersey employers have 
been notified to commence withhold- 
ing as of July 1. Many of these em- 
ployers have indicated that such with- 
holdings will be paid under protest. 

On July 1 New York State an- 
nounced that it could not agree at this 
time to grant New Jersey residents em- 
ployed in New York the liberalized 
personal income tax deductions ap- 
proved earlier this year for non-resi- 
dents working in New York. Gov- 
ernor Rockefeller stated that the New 





Jersey Commuter Tax Law failed to 
provide like deductions for New York- 
ers working in New Jersey and would 
thus create an inequity if New Jersey 
residents working in New York were 
granted the previously proposed lib- 
eralized deductions. 

Tax officials of both states are work- 
ing toward an equitable settlement of 
the issues involved and hope to reach 
an agreement shortly. Further devel- 
opments will be reported to you. 


MINNESOTA RECOGNIZES SUBCHAPTER S 


The State of Minnesota has adopted 
the provisions of Subchapter S, I.R.C., 
and will allow small business corpora- 
tions an election to be taxed as part- 
nerships for years beginning after De- 
cember 31, 1960. This is the sixth 
state to adopt Subchapter S, the other 
states being Hawaii, Idaho, Iowa, Mon- 
tana and Vermont. 


THE CIGARETTE TAX TOLL RISES 


States are placing a _ constantly 
greater tax burden on the cigarette 
smoker. Since the beginning of this 
year, ten states have increased cigar- 
ette taxes. Five states now impose a 
tax of 8¢ per package, the highest rate 
in the nation. There are only two 
states left that do not impose a cigar- 
ette tax, namely, North Carolina and 
Oregon. 





MUNICIPAL AND LOCAL TAXATION 
Conducted by ROBERT I. EDELSON, CPA 


SALES AND USE TAXES IN N. Y. STATE 


For those practitioners whose clients 
are expanding their operations on a 
state-wide basis, it is important to be 
aware of the existence of taxes im- 
posed by local taxing jurisdictions. 


For example, sales and use taxes are 
imposed by the following taxing au- 
thorities: 
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City or County 
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Although all of the above taxes 
have certain similar basic characteris- 
tics, it is essential to consult the ap- 
plicable local laws and resolutions if a 
client is subject to any of them. The 
standard New York State tax services 
contain detailed explanations and anal- 
yses of each one. 

Some of the jurisdictions listed above 
also impose consumers utility taxes, 
hotel occupancy taxes, and admissions 
taxes (Harness Racing). In a future 
column a detailed listing of these taxes 
by jurisdictions will be presented. 


N. Y. CITY SALES, USE AND 
BUSINESS TAX DECISIONS 

Moving company service charges. 
This case should be of interest to prac- 
titioners representing moving and 
storage companies. The corporation 
did not charge its customers for the 
use of packing barrels unless there was 
a separate delivery of these barrels. If 
the customer picked up the barrels no 
charge was made. The corporation 
also provided wardrobes, and charged 
$1.50 for each wardrobe, regardless 
of whether the corporation packed the 
wardrobe or the customer packed it. 
Time spent by the corporation’s em- 
ployees in packing wardrobes was in- 
cluded in the overall billing. 

The Supreme Court, Appellate Di- 
vision, First Judicial Department, New 
York, held that the New York City 
Sales and Use Tax did not apply to the 
charge for packing barrels, on the 
grounds that the charge was for the 
service of delivering the barrels, not 
for their use. The court held, however, 
that the charge for wardrobes was sub- 
ject to tax as a rental charge. (S. San- 
tini Storage Corporation v. Gerosa.) 

Tax on foreign freight forwarder’s 





ROBERT I. EDELSON, CPA, is chairman 
of our Society’s Committee on Municipal 
and Local Taxation. He is a partner in the 
firm of Emanuel M. Edelson & Co. 


receipts affirmed. In last month’s col- 
umn the case of Mohegan-International 
Corp. v. New York City was sum- 
marized. In this case the Court of 
Appeals had held that a foreign freight 
forwarder’s receipts derived from local 
services for exporters and importers 
was subject to the New York City 
gross receipts tax. 

The freight forwarder appealed to 
the United States Supreme Court. The 
Supreme Court dismissed the appeal, 
denying certiorari. 


N. Y. CITY BUSINESS TAX REVISIONS 


Local Law 34 amends various sec- 
tions of Chapter 46, Title B, (New 
York City General Business and Fi- 
nancial Tax) and makes certain 
changes that are important. 

¢ The Comptroller may now extend 
for cause shown the time for filing a 
gross receipts return for a period not 
exceeding sixty days (Section B46- 
11.0 as amended). Formerly only a 
thirty-day extension was possible. 

e For returns to be filed in 1961 
or thereafter, application for refund 
may be made within eighteen months 
from the due date of the return, or 
within six months of payment of the 
tax, whichever is later (Section B46- 
7.0 as amended). In the past, a refund 
could be made only if application was 
made within one year of payment of 
the tax. 


e The City is now enabled to change 
the privilege period of the gross re- 
ceipts tax to a calendar year period 
instead of the former period of July 1 
to June 30. This changeover is ac- 
complished by setting up a privilege 
period from July 1, 1961 to December 
31, 1961. The receipts for the calen- 
dar year 1961 are the basis of tax. 

If the taxpayer had reported any 
receipts or income for any part of 
1961, on a prior return, then only the 
receipts for the balance of the year are 
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| to be reported during the transition pe- 
‘riod. Beginning with January 1, 1962, 
the tax will be levied for the period 
‘January 1, 1962 to December 31, 
| 1962 and will be based on receipts or 
|income for the same period (Section 
B46-2.0 as amended). 


N. Y. CITY BUSINESS TAX POINTS 

In gathering data for New York 
City’s gross receipts tax, it is important 
to consider, and make provision for, 
certain items that are seemingly ele- 
mentary yet may sometimes be over- 
looked. 

Typical of these items are non-allo- 
cable and non-taxable receipts. These 
are receipts from sales where both the 
shipment of goods and the delivery 
take place outside the limits of New 
York City. An example, is that of a 
New York City vendor who ships goods 
from his warehouse outside New York 
City to a customer located outside the 
city. 

An important tax saving point to 
remember is that regardless of whether 
the purchaser is located within or with- 
out New York State, the sale is still 
non-allocable and non-taxable. Note 
also that if a New York City customer 
picks up goods at the vendor’s place of 
business outside of New York State 
it is not an allocable sale. It is a non- 
taxable sale. 
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Accounting and the SEC 





Conducted by Louis H. RAPPAPORT, CPA 


CPA DENIED PRIVILEGE OF PRACTICING BEFORE SEC; 
A CONSEQUENCE OF THE CORNUCOPIA CASE 


In the November 1960 issue of this 
magazine, we commented upon the 
SEC’s findings and opinion in the case 
of Cornucopia Gold Mines, a corpo- 
ration which had securities listed for 
trading on ihe American Stock Ex- 
change. The SEC ordered that Cornu- 
copia’s listing and registration be with- 
drawn. 

The findings and opinion of the 
SEC were set forth in Release No. 
6339 under the 1934 Act. As we said 
in November, 1960, while the conduct 
of the accountants in the case was not 
the primary purpose for the SEC’s 
hearing, the SEC, in its decision, made 
several statements about the account- 
ants which were extremely critical. We 
also said that we did not know whether 
any proceedings had been instituted by 
the SEC against any of the accountants 
involved in the case. 

The Commission did in fact insti- 
tute proceedings under Rule 2(e) of 
its Rules of Practice, charging one of 
the accountants with professional mis- 
conduct. As a consequence the Com- 
mission decided that the accountant 
should be denied the privilege of prac- 
ticing before the SEC. The findings 
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and opinion of the Commission are 
summarized below. Readers interested 
in the full text of the SEC’s decision 
are referred to SEC Accounting Series 
Release No. 88, issued on May 24, 
1961. 

The accountant involved is a CPA 
and a member of the American Insti- 
tute of CPAs and the Pennsylvania 
Institute of CPAs. He was charged 
with professional misconduct in con- 
nection with the financial statements of 
Eastern Investment and Development 
Corporation and Cornucopia Gold 
Mines. He was also accused with giv- 
ing false testimony under oath in Com- 
mission proceedings. 

Eastern was a substantial stock- 
holder in Cornucopia. Both companies 
were under the control of Earl Belle 
and three other individuals. The ac- 
countant testified under oath in the 
course of an investigation and pro- 
ceedings, as the result of which Cornu- 
copia was delisted. The SEC found 
that Cornucopia had violated the 1934 
Act by filing reports, including finan- 
cial statements, which were false and 
misleading. 

Cornucopia and Eastern had ob- 
tained substantial bank loans based on 
financial statements of Eastern as of 
July 31, 1957 and December 31, 1957. 
These financial statements were false 
and misleading and the certificate cov- 
ering the July statements, at least, 














falsely stated that an audit had been 
made. The certificates accompanying 
the July 31, 1957 statements were 
admittedly on the accountant’s office 
stationery and bore his signature. 

The accountant testified in 1958 
that he had provided Belle with about 
ten copies of his letterhead stationery 
signed in blank and that Belle had had 
the certificates typed over the account- 
ant’s signature and attached them to 
the false statements. He further testi- 
fied that the first and only time he did 
any work for Eastern was in the sum- 
mer of 1957 when he met Belle at 
Eastern’s office in Pittsburgh, and after 
an examination of Eastern’s books 
prepared a draft of a balance sheet 
as of July 31, 1957. The accountant 
stated that Belle painted a glowing 
picture of the expanding prospects of 
Eastern and Cornucopia and held out 
to him the expectation that he (the 
accountant) would have a profitable 
future as the accountant for the entire 
business enterprise. The accountant 
was then only 27, and in his first year 
of practice. The accountant testified 
that he had met Belle at school, that 
their families were friendly and that 
Belle had received much publicity as 
a financial genius. He agreed to give 
Belle his working papers and copies 
of his business stationery signed in 
blank in order that Belle, who was 
leaving for New York that day, could 
have the statement and certificate typed 
there. 


The accountant further testified that 
he did not learn that his confidence in 
Belle had been misplaced until No- 
vember 1957, when he discovered 
that his signed letterheads had been 
used to certify false financial state- 
ments and to state falsely that he had 
made an audit. He said that he then 
confronted Belle and threatened to in- 
form the proper authorities, but that 
he was dissuaded from doing so by 


Belle, who pointed out that the false 
statement had already been in circu- 
lation and that the accountant bore 
some responsibility in the matter be- 
cause he had furnished the letter- 
heads signed in blank. He admitted 
that he had continued to work after 
November 1957 for Belle and that, 
even after he had learned that his 
name had been used a second time 
to circulate another false statement as 
of December 31, 1957, he was again 
deterred from disclosing the impro- 
prieties by Belle’s warnings of adverse 
consequences. 

In February 1960, the accountant 
voluntarily appeared at the United 
States Attorney’s Office, stated that he 
wished to clear his conscience by giv- 
ing an accurate account of his involve- 
ment in the Cornucopia matter, and 
admitted that a material part of his 
1958 testimony was false. Specifically, 
he stated that he had not examined 
Eastern’s books in the summer of 1957 
as he had previously testified; indeed 
he had never examined them. He 
admitted that his testimony that the 
Eastern July 31, 1957 financial state- 
ments were prepared in Pittsburgh 
was incorrect and that in fact they 
had been prepared in New York. He 
also admitted that his testimony assert- 
ing that his first work for Eastern was 
during the summer of 1957 was in- 
correct and that in fact he had on an 
earlier date signed an Eastern financial 
statement as of March 31, 1957. These 
admissions indicate that his entire 
earlier testimony about meeting Belle 
in Pittsburgh, examining the books 
there and giving Belle letterheads 
signed in blank only because Belle had 
to leave for New York that same day, 
was false. 


Even though the accountant had 
learned in November 1957 of the cir- 
culation over his signature- of false 
Eastern financial statements as of July 
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31, 1957, he continued to work for 
Belle. There is no evidence which 
would indicate that the accountant 
took steps to insure that no further 
blank signed certificates remained in 
Belle’s possession. In fact, false East- 
ern statements as of December 31, 
1957 were circulated over the account- 
ant’s name despite his asserted refusal 
to prepare such statements. However, 
he admittedly prepared for Belle a 
draft of a pro forma balance sheet of 
Cornucopia and its subsidiaries pur- 
porting to reflect conditions as of 
January 31, 1958, containing figures 
dictated to him by Belle which the 
accountant himself has characterized 
as figments of Belle’s imagination. 
The accountant contended that it was 
his understanding these figures were 
for Belle’s personal use only, as a 
presentation of Belle’s “hope” of what 
the companies would be. In fact, it 
appears that this pro forma balance 
sheet was forwarded by Belle to one 
of the banks from which loans were 
obtained. The SEC said, “It is diffi- 
cult to understand how, in view of 
Belle’s circulation of the false July 
1957 statements, the accountant could 
have accepted at face value Belle’s 
statements as to the use to be made of 
such a balance sheet.” 


Early in 1958, the accountant un- 
dertook to prepare two sets of certi- 
fied statements as of December 31, 
1957, to be filed with the SEC, one 
for Cornucopia’s annual report (Form 
10-K) and the other for Cornucopia’s 
proxy solicitation material. Accord- 
ing to the accountant, Belle requested 
him to write up the value of the assets 
in the statements for the subsidiaries 
so as to show a larger net worth, and 
the accountant refused. However, it 
is stipulated that the financial state- 
ments of Cornucopia which were certi- 
fied by the accountant were materially 
false and misleading in other respects. 





(See Release No. 6339 under the 1934 
Act.) 

The financial statements in such 
annual report and proxy material were 
not certified by the accountant, but by 
another accountant who had been em- 
ployed by certain of Cornucopia’s sub- 
sidiaries and to whom the principal 
accountant had delegated some detail 
work in connection with his audits of 
these companies. This other account- 
ant had not audited Cornucopia’s 
books and records but evidently had 
substantially copied the statements 
prepared by the principal accountant. 
In June 1958, the principal accountant 
wrote a letter (which was actually 
drafted by Belle) to an officer of a 
bank who had inquired regarding the 
certification of the Cornucopia state- 
ments. That letter stated that he had 
prepared the financial statements of 
the Pittsburgh companies of Cornu- 
copia and would have had no hesti- 
tation in certifying them, but that he 
had submitted them to the other ac- 
countant for a single certification for 
all the companies. 


The SEC said, “It seems clear. . 
that (the principal accountant’s) con- 
duct throughout his connection with 
the affairs of Eastern and Cornucopia 
was manifestly unethical, improper and 
unprofessional.” Without even seeing 
the books and records of Eastern, he 
certified financial statements of that 
company as of March 31, 1957. He 
furnished Belle with blank signed sta- 
tionery which was later used to cir- 
culate false financial statements as of 
July 31. Even assuming that the 
accountant had embarked upon this 
course of conduct without a full ap- 
preciation of what was involved, he 
did nothing to make appropriate dis- 
closures of the improprieties once he 
discovered them. On the contrary, he 
continued to perform services, includ- 
ing the preparation of certified finan- 
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cial statements of Cornucopia, which 
are stipulated to have been incorrect 
and misleading. 

The SEC said that the accountant 
has “agreed that we may find that he 
engaged in unethical and improper 
professional conduct . . . but asks 
that we take into account his youth 
and inexperience and the circumstances 
under which the conduct occurred.” 
He said he had no reason to question 
the integrity of Belle, who was being 
publicly hailed as a financial genius. 
When he signed the March Eastern 
statements he believed the figures given 
to him were correct and unwisely re- 
lied upon Belle’s promise that he 
would have an opportunity to make a 
complete audit of Eastern. When he 
became aware of Belle’s perfidy he 
told Belle that he would not partici- 
pate further in his schemes, but Belle 


intimidated him by citing cases in § 


which certified public accountants had 











been punished for professional mis- | 


conduct. 

The SEC concluded, however, that 
in view of the gravity of the miscon- 
duct and in view of the high standard 


of honesty and professional conduct | 


demanded of accountants and others 
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Administration of 
A CPA Practice 


Conducted by MATTHEW P. GERAGHTY, CPA 


BASIC FINANCIAL REPORTING FOR 
ACCOUNTING FIRMS 


The subject of AICPA Bulletin 14 
(Management of an Accounting Prac- 
tice series) is Basic Financial Report- 
ing for Accounting Firms. John J. 
Bernard, CPA, Director of the Insti- 
tute’s Department on Management of 
An Accounting Practice, is the author 
of the bulletin, under the direction of 
the Institute’s Committee on Manage- 
ment of An Accounting Practice. 

The core of the bulletin is the pres- 
entation of a uniform chart of accounts 
and financial statements, together with 
an explanation of account classifica- 
tions, that are flexible enough in their 
application so as to be adaptable to 
the needs of all CPA firms both large 
and small. 

Bulletin 14, together with a related 
bulletin to follow, entitled “Costing 
Procedures and Budgeting,” should 
make it possible to realize the objec- 
tives stated by the bulletin, namely: 

To enable practitioners to improve 

the operation of their practices. 

To provide a basis for the collection 

of comparable statistics for the bene- 

fit of the entire profession. 

The objectives of the bulletin are 
further defined and explained in the fol- 





MATTHEW P. GERAGHTY, CPA, is 
Chairman of the Committee on Adminis- 
tration of Accountant’s Practice of The 


| New York State Society of Certified Pub- 


lic Accountants. He is a partner in the 
firm of Alexander Grant & Company, 
CPAs. 
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lowing well stated paragraphs taken in 

whole from the bulletin: 
“Use of the proposed uniform chart 
of accounts will provide maximum 
comparability and will facilitate the 
development of accurate statistics 
on the practice management aspects 
of the profession. This will bene- 
fit all practitioners individually. At 
the same time it will provide a fuller 
understanding of the profession’s 
economic status and thus aid in the 
development of national, state and 
local programs designed to advance 
the cause of the accounting pro- 
fession. 


In order to coordinate the many 
useful surveys being made for the 
benefit and interest of the profes- 
sion, the American Institute’s com- 
mittee on professional statistics, in 
conjunction with the Management 
of An Accounting Practice pro- 
gram, is planning to develop stan- 
dard questionnaires for use by the 
Institute which will be made avail- 
able to state CPA societies. By 
using a uniform chart of accounts 
and standardized questionnaires, 
the results of surveys should be 
on a comparable basis and thus 
of maximum use to the profession.” 
The bulletin has two further recom- 
mendations to make to practitioners, 
namely: 
That the books and records of an 
accounting firm be maintained on 
the accrual basis. 
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That a natural business year be 
adopted by each accounting firm. 
Every practitioner should stndy this 
bulletin and consider thoughtfully its 
significance to his firm and the profes- 
sion as a whole. Personally it is felt 
that the bulletin represents a milestone 
in the development of a program that 
should enable a practitioner to more 
intelligently appraise his firm’s finan- 
cial performance and its economic po- 
sition in the profession. 


PERSONNEL PERFORMANCE RATING 


Almost everyone in our profession 
is involved at some time or other in 
rating the performance of another indi- 
vidual. As everyone knows, evaluation 
is an extremely difficult art, particu- 
larly when the person being rated falls 
within the twilight zone of perform- 
ance. 

The subject of performance rating 
was the sole subject of the Fifth An- 
nual Conference on Personnel held by 
the California Society of Certified Pub- 
lic Accountants on May 3-5, 1961. 
Because of its importance the essence 
of the discussion, based upon a lengthy 
report of the conference proceedings 
prepared by David J. Louks, CPA, of 
Los Angeles, is here reported. 

Of the thirty firms represented at 
the meeting, seventeen employed some 
type of rating form. In the larger firms, 
separate forms are used for audit, tax 
and management services personnel. 
In addition some firms have a separate 
rating form for each staff classification, 
i.e., junior, semi-senior, and senior. 

The most common types of rating 
forms appear to be the following: 

Checklist form with scaled answers 

to indicate ratings such as outstand- 

ing, better-than-average, average 
and fair. 

Essay or narrative type of rating also 

referred to as the personal expres- 

sion form. 
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Rank order, or listing of employees 
within the same staff classification to 
indicate how each one ranks against 
the other. 

A survey of the practice among firms 
represented at the conference indicated 
that: 

Some firms use the rating form after 
every assignment and others only at 
specified time intervals. 


The rating form is completed by the 
immediate supervisor of the person 
being rated, with a review of the 
rating being made by a partner or 
manager. 


Rating forms were generally sum- 
marized once or twice yearly and 
used as a basis for counseling pur- 
poses and also as a means for de- 
termining an employee’s classifica- 
tion for salary and billing purposes. 


In one of the large firms, each su- 
pervisor is asked to rank numeri- 
cally the men who worked under 
him during the year, both as to the 
employee’s present value and his 
capabilities for further advance- 
ment. Apparently it was found that 
the top five men on each super- 
visor’s list were usually the same 
individuals. 

One of the panel discussions sug- 
gested that the following points be kept 
in mind when evaluating employees: 

Performance ratings are an aid to 
the man in charge of staff assign- 
ments. They indicate when a staff 
man is able to take on more re- 
sponsible assignments; they also in- 
dicate when a staff man could re- 
move certain deficiencies by outside 
participation in special courses and 
activities designed to correct such 
deficiencies. 


Frequent ratings should be made of 
each staff man. This is particularly 
important if an individual has 
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worked for a different supervisor 
on nearly every job. 


Counseling is important to the de- 
velopment of the rater as well as to 
the development of the person being 
rated. 


Attitudes, technical abilities and per- 
sonality traits are the key factors to 
be evaluated. 


The more complicated the evalua- 
tion form, the more difficulty is 
likely to be experienced in getting 
it prepared. The form should be 
simple and the narrative section 
should generally be considered more 
important than the checklist sec- 
tion. 


It is essential to keep in mind the 
experience status of the man being 
rated. 


No rating by any one individual 
should be considered decisive in 
itself. There should be sufficient 
ratings for each employee so that 
a composite evaluation of the in- 
dividual can be determined with a 
fair degree of accuracy. 


The use of psychological tests gen- 
erally has a bad impression on staff 
men. The firm should be able to 
evaluate a man on the staff with- 
out the use of such tests. 


Firms should take the job of evalu- 
ating seriously and should show the 
employees that they, the firms, are 
interested in the progress and de- 
velopment of the employees. 


Counseling interviews should be 
conducted with the employee at 
least annually and preferably semi- 
annually. The purpose of the inter- 
view should be to encourage the 
employee, not to discourage him. 
A new approach to employee rating 
was suggested by one speaker. The 
approach is said to be widely used in 
industrial firms and it was felt that it 
could be successfully adopted by CPA 
firms as well. Under this approach, 
the employee sets his own goals. He 
is notified in advance to give some 
thought as to how he expects his own 
career to develop. In connection with 
this, it is important that the firm have 
a policy regarding employee develop- 
ment. Within six months of such noti- 
fication, the employee prepares a state- 
ment of his goals and objectives, 
including specific objectives the em- 
ployee feels he should attain. At a 
later date an interview is conducted 
with the employee wherein he ap- 
praises himself and determines how he 
has measured up to the goals. He then 
sets new goals with new target dates. 
Such an approach is said to have 
several advantages. It circumvents the 
hesitancy of the supervisor to rate a 
fellow employee and places the respon- 
sibility on the employee. It shifts the 
emphasis from appraisal to analysis, 
forcing the subordinate to look criti- 
cally at himself, his weaknesses and 
strengths. The supervisor in his coun- 
seling has the satisfaction that he is 
helping the subordinate which, in turn, 
contributes to the supervisor’s own 
managerial development. 
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Payroll Tax Notes 


Conducted by SAMUEL S. REss, CPA 


CORPORATE OFFICERS’ LIABILITY 
FOR UNPAID WITHHOLDING TAXES 


The United States Court of Appeals 
for the Second Circuit has held that 
officers of a bankrupt corporation, 
against whom penalties were assessed 
and liens were filed for withholding 
and social security taxes owed by the 
corporation, may maintain an action 
to enjoin the collection of the penal- 
ties and to declare the assessments 
void. Since they are not primarily 
liable for the payment of the taxes 
withheld by the corporation, their as- 
serted liability being by way of pen- 
alty, and since they are, moreover, 
liable only if they had willfully failed 
to collect and to pay over the taxes, 
the Court held they should be per- 
mitted, if they can show irreparable 
harm, to maintain an action for an 
injunction notwithstanding that ordi- 
narily the collection of taxes cannot 
be enjoined. (Michael Botta, Ernest 
Montagni and Salvatore Santaniello, 
appellants, v. Thomas E. Scanlon, 
District Director of Internal Revenue 
for the District of Brooklyn, New 
York, appellee. Decided March 6, 
1961.) 





SAMUEL S. RESS, CPA, is associated with 
Alfred R. Bachrach & Co. in New York 
City. Dr. Ress was formerly a member of 
our Society’s Committee on New York State 
Taxation and chairman of its Subcommittee 
on Unemployment Insurance. He is a 
member of the Committee on Municipal 
and Local Taxation. 


WHEN IS A PAID HOLIDAY 
A DAY OF EMPLOYMENT? 


In Appeal Board Case Number 
74,705-60, claimant, a “paster” on 
shoes, contended that though paid for 
a holiday, it nevertheless constituted 
a day of unemployment. Under the 
terms of the collective bargaining 
agreement between claimant’s em- 
ployer and her union, the work week 
was fixed at eight hours on each day 


from Monday through Friday. Pro- | 
vision was made for no work on speci- 
fied legal holidays including Wash- | 
ington’s Birthday, with an obligation 
on the employer to pay the employees © 
for such legal holidays, based on / 


seniority. In pursuance of the provi- 
sions of the collective bargaining 


agreement, claimant did not work on | 


Monday, February 22, 1960, Wash- 
ington’s Birthday, which was cele- 


brated as a legal holiday, but she | 


nevertheless was paid $20.68 as holi- 
day pay. Claimant worked only four 
hours on the next work day, Tuesday, 
February 23, and was then temporarily 


laid off for lack of work. She had no 


other employment in the week ending 
February 28. In the week immedi- 
ately prior to February 22, claimant 
had worked on each of the five work 
days. 

While the Appeal Board was in 
accord with the referee’s conclusion 
that claimant was totally unemployed 
on February 22, 1960, and that she 
was entitled to credit for that day for 
unemployment insurance purposes, 
they did not subscribe to the reasons 


564 @ THE NEW YORK CERTIFIED PUBLIC ACCOUNTANT AUGUST 1961 














a ee a ee a ore 


tne 38 fUlUlUU Oe 


aber : 





on § 


| for § 
uted F 


the 
ning 


veek 


day | 


Pro- 
eci- 
ash- 
tion 
yees 

on 
‘OVi- 
ning 
On 
ash- 


ele- | 


she 
10li- 
four 
day, 
arily 
l no 


ding § 


edi- 
nant 
york 


; in 
sion 
yyed 


for 
SES, 
sOns 


-— 








upon which the referee based his 
conclusion. 

They stated that prior to the enact- 
ment of Section 591.3 it was held that 
if a paid holiday occurs during a pe- 
riod of continuous unemployment, the 
worker is deemed totally unemployed 
on the holiday. (Matter of Schultz, 
272 App. Div. 1094 affirming Appeal 
Board, 14,896-47; Matter of Marshall, 
282 App. Div. 531 affirming Appeal 
Board, 30,053-51.) In Matter of 
Marshall, the Court recognized that 
the rules which apply to paid vaca- 
tions have equal application to paid 
holidays. (See Matter of Dresher, 
286 App. Div. 591 reversing Appeal 
Board, 47,603-54.) 

However, the Board has held that 
if the claimant is employed on the 
day prior to the holiday and on the 
day immediately thereafter, there is 
a lack of total unemployment on the 
paid holiday. (Appeal Board, 31,321- 
52 and 34,655-52.) 

Significantly, Section 591.3 (en- 
acted subsequent to the above men- 
tioned decisions) which establishes 
the rules to be applied in determin- 
ing whether total unemployment oc- 
curs during a paid vacation, makes 
no reference to paid holidays. There- 
fore, it is argued on claimant’s be- 
half, that since paid holidays must 
be equated with paid vacations, a 
claimant who is paid for a holiday 
must be deemed totally unemployed 
on that day unless he has been “sub- 
stantially fully employed by such em- 
ployer both during the last work week 
before and the work week immedi- 
ately following such period.” (Sec- 
tion 591.3 (a) (3).) 

The Appeal Board stated that this 
contention lacks validity. It held that 
the Legislature made specific provi- 
sions with regard to periods of respite 
from work of at least a week in dura- 
tion. Thus, the Legislature sought to 


avoid a loss of benefits to a worker 
who receives a contractual vacation 
payment during a period when the un- 
employment is attributable to lack of 
work rather than one for the purpose 
of providing the worker with a tem- 
porary respite from work for rest and 
relaxation. To hold that Section 591.3 
of the Law expresses the intent of the 
Legislature, to provide benefits to a 
worker on a paid holiday unless he is 
substantially fully employed in the 
entire week before the holiday and 
in the entire week after the holiday, 
would distort the purpose of the stat- 
ute. The Appeal Board decided 
that a fair interpretation of Section 
591.3, as applied to paid holidays, 
and in the light of the decisions of 
Matter of Schultz, (supra), Matter of 
Marshall, (supra), and the prior de- 
cisions dealing with such issue re- 
quires a holding that a paid holi- 
day is a day to which claimant is 
entitled to credit only if he is not 
substantially fully employed on the 
last work day immediately prior to the 
holiday and on the work day im- 
mediately following the holiday. 


Accordingly, whether or not claim- 
ant is entitled to credit for February 
22, 1960 as a day of total unemploy- 
ment depends upon whether she was 
substantially fully employed on Fri- 
day, February 19, 1960, the last work 
day prior to the holiday and on Feb- 
ruary 23, 1960, the first work day 
following the holiday. Since claimant, 
whose normal work day is eight hours, 
worked only four hours on February 
23, 1960, the Appeal Board held that 
she was not substantially fully em- 
ployed on that day. (See e.g., Mat- 
ter of True-Stitch Mocasin Corp., 
280 App. Div. 1010 affirming Ap- 
peal Board, 29,272-51.) Claimant 
was therefore entitled to credit for 
February 22, 1960 as a day of total 
unemployment. 


PAYROLL TAX NOTES @ 565 








RIGHT OF PART-TIME SELF-EMPLOYED 
PERSON TO BENEFITS 


In Appeal Board Case Num- 
ber 67,996-59, claimant, a factory 
laborer, filed for unemployment bene- 
fits effective December 8, 1958. By 
initial determination, effective the 
same date, she was ruled ineligible 
because of lack of total unemploy- 
ment, inasmuch as she continued to be 
self-employed part of the time. 

Claimant, 58 years of age, self- 
supporting, was employed from 1957 
through November 18, 1958, by a 
coffee merchant. She worked an 8 
a.m. to 4 p.m. shift, five days a 
week, up to the winter of 1957, and 
thereafter worked’ on the night shift, 
4 p.m. to 12 midnight. For many 
years, while so employed, claimant 
operated a beauty shop in her home 
during hours she was not working and 
on Saturdays. 

Following her layoff on November 
18, 1958 claimant, at her first inter- 
view at the insurance office, notified 
it that she was doing her beauty work 
in her home and, when she certified 
for benefits for the weeks ending De- 
cember 14, 21 and 28, she checked 
off in her claimant’s booklet three 
days of employment in each of those 
weeks. During the week ending 
January 4, 1959, she worked four 
days and had receipts of $40. Claim- 
ant had at all times been ready, will- 
ing and able to accept employment 
and had actively sought employment. 

A referee held that, because claim- 
ant had a self-employment vocation, 
she was not unemployed. The Appeal 
Board, however, held that she was 
[unemployed limited however, to] 
such periods as she had previously 
devoted to outside employment. 

The facts in this case do not differ 
substantially from those in Appeal 
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Board, 67,201-58 
reached a similar result. 
they said: 


in which they 
In that case 


“We cannot accept the referee’s 
conclusion that claimant’s activities 
in connection with his repair shop 
constituted self-employment and 
barred him indefinitely from re- 
ceiving benefits, within the prin- 
ciple of Matter of Emery, 281 App. 
Div. 426, affirming Appeal Board, 
30,879-52. Claimant did not op- 
erate a steady business venture re- 
quiring the daily rendition of serv- 
ices. Unlike the retail liquor store 
operated by the claimant in Matter 
of Emery supra. or the bar and 
grill operated by the claimant in 
Matter of Schreiber, 5 App. Div. 
2nd 745, reversing Appeal Board, 
55,345-56, claimant only did re- 
pair work when and if such jobs 
were brought to him. He was idle 
between such orders. He openly 
revealed to the local office that he 
had performed such repair work on 
specific dates and marked his book- 
let accordingly. We conclude that 
claimant was self-employed and in- 
eligible for benefits only on those 
specific days on which he _ per- 
formed such work as set forth 
herein in the findings of fact.” 


This decision points out that “self- 
employment” may be limited to spe- 
cific periods and that activities in 
self-employment, not of a continuous 
nature, may not completely bar a 
claimant from receiving benefits. 


The principles set forth in the fore- 
going case may be applicable to part- 
time self-employed accountants who 
can demonstrate that they are actively 
seeking suitable employment during 
their periods of idle-time. 
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Federal Taxation 


Decisions and Rulings—RICHARD S. HELSTEIN, CPA 


Commentary 


—Committee on Federal Taxation 


Chairman, ARTHUR J. Dixon, CPA 


DECISIONS AND RULINGS 


CROSS-INSURANCE— 
BASIS OF STOCK ACQUIRED 
WITH PROCEEDS 

Two stockholders, each owning half 
of the stock of a corporation, entered 
into an agreement whereunder the sur- 
vivor was given the “absolute right” 
to purchase the stock of the decedent 
upon his death. Under the contract, 
each insured the life of the other 
stockholder for $90,000 and paid the 
premiums on the policy, the pro- 
ceeds of which were to be used to 
purchase for the survivor, the stock 
of the deceased. “The survivor was 
required to buy all of the stock of 
the deceased up to a value equal to 
double the insurance proceeds,” and 
had an option to purchase any addi- 
tional stock owned by the deceased. 
The contract also provided that the in- 
surance policy on the survivor’s life, 
owned by the decedent, would be- 
come the property of the survivor. 

Upon the death of one of the 
stockholders, the book value of his 
interest in the stock was $180,000 
(there is no mention of the fair mar- 
ket value, which could have been 
more), and the cash surrender value 
of the insurance policy on the sur- 
vivor’s life was approximately $30,000. 
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The survivor purchased all of the de- 
cedent’s stock, using $90,000 of his 
own in addition to the insurance pro- 
ceeds of $90,000. He also received 
the insurance policy on his own life. 
Subsegently, the survivor sold some of 
the stock acquired from the decedent. 
The issue before the Court was the 
determination of the basis of such 
stock. 

The Court computed the basis of 
the stock purchased from decedent’s 
estate as $150,000, by deducting from 
the purchase price of $180,000, the 
$30,000 cash surrender value of the 
insurance policy received. The ex- 
planation given was that it “is neces- 
sary to look to substance rather than 
the form of a transaction,” and that 
therefore the transfer of the insur- 
ance policy must be taken into ac- 
count. (Storey et al v. U. S. D. C. 
Ky. 4/21/61). 

Under the contract terms, as re- 
ported by the Court and quoted in 
the first paragraph above, it might 
be assumed that the ‘value’ at the time 
of death was $180,000. If so, the 
taxpayer received property valued at 
$210,000 from the decedent. He paid 
$180,000. Whether this payment was 
for both the stock and the policy is 
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a question which the Court appar- 
ently decided in the affirmative by 
looking at the “substance, not the 
form.” However, even under this in- 
terpretation, the cost of the stock 
would be 18/21 of $180,000. Thus, 
if for example, there were 1,000 
shares involved, the cost per share 
would be $154 as opposed to $150 
per share under the holding by the 
Court. 

The only rationale under which the 
decision would appear to be tenable 
is that the Court felt that it did not 
know the fair market value of the 
stock purchased. Since it did not have 
a value for the. insurance policy, it 
would assume that the policy was pur- 
chased for $30,000, and the stock 
for $150,000. This, of course, is 
not set forth in the decision nor is 
it in accordance with the Court’s in- 
terpretation of the contract. 


REMAINING STOCKHOLDER NOT 
TAXED ON BAIL-OUT 

In closely held corporations it is 
not unusual that a major stockholder 
may be bought out for sound busi- 
ness reasons (such as differences be- 
tween stockholders; not having time 
to devote to the enterprise; or retire- 
ment). In such a situation, the method 
chosen to rearrange the corporate 
ownership can have much to do with 
the tax effects. A recent case illus- 
trates the Commissioner’s opposition 
to a method involving corporate dis- 
tributions which does not result in 
complete termination of the recipient’s 
interest. 

Carey and Brown were each 50% 
stockholders in Carey-Brown Motors, 





RICHARD S. HELSTEIN, CPA, has been 
a member of our Society since 1940. He 
is a director of the Society and was chair- 
man of the Committee on Publications and 
a member of the Committee on Federal 
Taxation. Mr. Helstein is associated with 
J. K. Lasser & Co. 
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Inc. Each owned 300 shares. Brown, 
who was engaged in a separate and un- 
related business and could not devote 
time to the automobile business, looked 
for a buyer to purchase his 50% in- 
terest, which was worth approximately 
$50,000. The only interested party 
to be found was Larson, an employee 
of the corporation; but Larson could 
pay only approximately $25,000. In 
order to terminate Brown’s interest and 
bring Larson into the corporation the 
following steps were taken: First, the 
corporation distributed an undivided 
one-half interest in a building it owned, 
worth $40,000, to each of Carey and 
Brown in exchange for 145 of each 
of their 300 shares. Brown then sold 
153 of his remaining 155 shares to 
Larson for some $23,000, and his 
additional two shares to Carey for 
$400. Carey and Brown (the latter 
no longer a corporate stockholder) 
then leased the building to the cor- 
poration. 

The Eighth Circuit, by looking to 
the “net effect of the transaction,” 
held that the distribution to Carey 
was not “essentially equivalent to a 
dividend,” since the stockholders’ re- 
lations to the corporation were ma- 
terially changed: Brown’s interest was 
completely terminated, Carey became 
the controlling stockholder, and Lar- 
son acquired a stock interest. Some 
weight was also given to the fact that 
a legitimate business purpose mo- 
tivated the transaction. The Court 
was careful to note, however, that it 
was basing its decision solely upon 
Section 302(b)(1), (non-dividend 
equivalence). It did not rule as to 
whether there was a partial liquidation, 
which had been one of the bases of 
the lower Court’s holding. It would 
have been helpful had it done so, since 
there was no apparent real contraction 
of the business. (Com. v. Carey, 
CA-8, 5/5/61). 
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Since the Court reached its deter- 
mination by consideration of the “net 
effect of the transaction,” it could 
equally well have reached a diametri- 
cally opposite decision, since Carey 
remained a 50% stockholder (the 
other 2% was purchased for cash) 
and yet wound up with a distribution 
of corporation property for which 
earnings and profits were adequate. 
A safer way to accomplish the same 
result (assuming there were no im- 
portant considerations barring such a 
procedure—and none appear in the 
findings of fact) would have been to 
have had Brown’s full 50% interest 
redeemed by the corporation. Carey, 
the then sole remaining stockholder 
could have sold Larson 49% of his 
interest for the same $23,000 that 
Larson paid Brown for Brown’s in- 
terest. Carey would have had capital 
gain on his sale to Larson (Section 
1221) and Brown would have had 
capital gain on the complete redemp- 
tion of his interest. (Sec. 302(b) 
(3)). 


SIMILAR PROPERTY IN 
INVOLUNTARY CONVERSIONS 


In the case of Steuart Brothers Inc. 
(1957, 29 TC 372) involving Sec- 
tion 112(f) of the 1939 Code, the 
Tax Court adopted the “functional 
test” to determine whether properties 
were “similar or related in service or 
use” for purposes of deferring the re- 
porting of gain on involuntary con- 
version of property. There, certain 
rental property upon which the tax- 
payer had planned to erect and rent 
warehouses, was condemned. The 
proceeds were reinvested in income- 
producing properties which, at the 
time of purchase, were improved with 
garages, service stations and automo- 
bile sales rooms. The Tax Court’s 
application of the functional test, 
holding that the properties were not 


similar, was deemed by the Fourth 
Circuit Court of Appeals (261 F(2d) 
580) to be too restrictive, and its 
decision was reversed. 

A conflict in the Courts of Appeals 
arose when the Third Circuit affirmed 
the Tax Court’s decision in Thomas 
McCaffrey, Jr. (295 F(2d) 27, 1960 
aff’g. 31 TC 505) holding that where 
a taxpayer reinvested the funds 
awarded for the condemnation of a 
parking lot to acquire control of a 
corporation which owned and leased 
property to the Federal Civil Defense 
Administration for warehouse pur- 
poses, it did not fall within Section 
1033(a) (1), since the second property 
was not similar or related in service or 
use to the property converted. 

While admittedly the McCaffrey and 
Steuart cases are not strictly anal- 
ogous, the discussion of the Third Cir- 
cuit in McCaffrey implied disapproval 
of the reasoning of the Fourth Cir- 
cuit in the Steuart case. 

The Tax Court, noting the conflict, 
has now adopted the “functional test” 
in two recent cases. In Liant Record 
Inc. (36 TC — No. 21) it held that 
reinvestment by owners of a con- 
demned office building in an income- 
producing apartment house did not 
qualify as “similar or related in use.” 
And in Loco Realty Co. (35 TC— 
No. 110) it held against a taxpayer 
which had suffered condemnation of 
a building which it rented to a shoe 
manufacturer as a factory, and had 
reinvested the proceeds in a building 
which was rented to a grocery chain 
for use as a warehouse. 

Apparently the Tax Court and the 
Commissioner will continue to take 
the position that because two proper- 
ties are rental properties it does not 
follow that they are “similar” within 
the meaning of Section 1033(a)(1) 
unless they are rented to similar ten- 
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ants and put by the lessees to similar 
use. 


MISCELLANY 


¢ Penalty for Prepayment of Mort- 
gage Fully Deductible. A _ prepay- 
ment penalty incurred to discharge an 
old mortgage in order to refinance 
under a new one, is deductible in the 
year paid and not amortizable over the 
life of the new mortgage. It did not 
represent a cost of securing the new 
loan, but was an expense of ex- 
tinguishing the old. In effect it rep- 
resented an additional interest charge, 
or is similar to the premium paid on 
the early retirement of a bond issue. 
(The 12701 Shaker Boulevard Co. 
36 TC — No. 27). 

© Year of Deduction of Contested 
Realty Tax. The Supreme Court has 
affirmed the Second Circuit in its de- 





cision that contested real estate taxes 
are deductible only in the year in 
which the final liability is determined. 
The decision of the Court of Appeals 
was discussed in detail in NYCPA, 
August 1960, p. 573. (U. S. v. Cons. 
Edison of N. Y. Inc. S. Ct. 5/22/61). 


¢ Reduction of Alimony Payment 
for Child Support. The Supreme 
Court has affirmed the Second Cir- 
cuit Court of Appeals in holding that 
a deduction for alimony is not to be 
reduced for an amount attributed to 
child support unless said amount is 
“specifically designated” or “fixed” 
in the instrument. Inferences based on 
reduction of future alimony payments 
pendant on future events (such as 
death or marriage of a child) are 
not sufficient basis for reduction. 
Neither does construction by state 
law affect the income tax treatment. 
(Com. v. Jerry Lester S. Ct. 5/22/61). 


COMMENTARY 


WATCH OUT FOR SUBSIDIARY 
COMPANIES IN SECTION 337 
LIQUIDATION 

In general, Section 337 permits a 
corporation which adopts a plan of 
liquidation and, within twelve months 
thereafter distributes all of its assets, 
to avoid tax on any sale or exchange 
of property after the adoption of the 
plan of liquidation. Special care, how- 
ever, must be taken if the corporation 
being liquidated has a subsidiary com- 
pany which is also being wound up. 
The subsidiary, as well as the parent, 
may have assets which have appre- 
ciated in value. In such a situation, 
the natural business approach would 
be for the subsidiary to sell its assets 
and distribute the resulting cash to its 
parent. This cash, along with cash 
realized from the disposition of its own 
assets, would be distributed by the 
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parent to its shareholders as liquidat- 
ing distributions. 

This is an instance where the natu- 
ral business action would result in an 
unnecessary tax to the subsidiary com- 
pany. Section 337 does not apply to 
inter-corporate liquidations which fall 
under Section 332 in which the basis 
of assets in the hands of the distributee 
is determined under Section 334(b) 
(1), as would be the situation here. 
Accordingly, Section 337 cannot be 
availed of by the subsidiary. 

To overcome this difficulty, the 
subsidiary should be liquidated (or 
merged, which the Regulations hold 
equivalent to a liquidation) into the 
parent in a transaction qualifying under 
Section 332 before the assets of the 
subsidiary are sold. The subsequent 
sales of the assets will then be made 
by the parent, to which Section 337 
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can apply, if all other requirements 
are met. 

Situations may arise in which the 
liquidation or merger of the subsidiary 
into the parent before the sale of the 
subsidiary’s assets is not practicable. 
In this type of situation, the parent 
should, within the permissable 12- 
month period, distribute its investment 
in the subsidiary to shareholders as a 
liquidating distribution in kind. Such 
a distribution would take the subse- 
quent liquidation of the former sub- 
sidiary out of the provisions of Sec- 
tion 332, thus permitting the subsidi- 
ary to independently avail itself of the 
benefits of Section 337. 


TIMING OF SECTION 337 
DISTRIBUTIONS 

Another Section 337 tax-planning 
opportunity may make it possible, by 
careful timing, to postpone or antici- 
pate the tax effects of the liquidation 
on the shareholders. 

As stated above, a requisite, under 
a Section 337 liquidation, is that the 
assets be completely distributed—ex- 
cept for a reserve to pay bills—within 
a 12-month period. This would indi- 
cate that at any time within the 12 
months, when funds are available, dis- 
tributions could be made to the share- 
holders as steps in the complete liqui- 
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dation. The primary consideration 
would be, therefore, the tax position 
of each of the shareholders, their 
individual tax brackets, and the tim- 
ing of the distributions. Any split 
of the distributions between two tax- 
able years of the shareholders could 
be made as long as all of the necessary 
distributions are finished within the 
12-month period. For example, in 
1961, 75% of the moneys could be 
distributed and the balance in 1962, 
or 50% in 1961 and 50% in 1962, 
etc. The answer would depend pri- 
marily on the tax position of each of 
the receiving shareholders. 

It might even be possible to make 
a distribution to one shareholder and 
not to the others. This, however, would 
be a questionable procedure because 
the Commissioner, in the case of a 
closely-held corporation, would prob- 
ably also attribute income to the stock- 
holders who did not receive the dis- 
tribution on the theory of constructive 
receipt. 

An interesting point to remember 
is that a distribution which is received 
as a step in a complete liquidation 
must be applied against the total basis 
of all the shareholders’ stock, even 
though he surrenders some of his 
shares. It therefore follows that in 
most cases some cash could be re- 
ceived by: the shareholders tax-free 
in the first distribution. 


PENSION PLAN FOR ONE EMPLOYEE 


Can a pension plan be qualified for 
a corporate employer having but one 
employee—the sole stockholder? 

Although the Regulations provide 
in general terms (Section 1.404(a)-1 
(b)) that if a plan is primarily for 
shareholders, the contribution is not 
deductible but may constitute a divi- 
dend, Revenue Ruling 55-81 specifi- 
cally sanctions approval of a pension 
plan even where it covers only the 


FEDERAL TAXATION @ 571 








employer’s one employee. However, 
under the ruling the plan must not be 
designed to limit participation to the 
one employee but must make provision 
for the coverage of additional em- 
ployees when, and if, they are later 
employed. As a practical note, in the 
New York City and Brooklyn offices 
of the Service, plans are being ac- 
cepted for such one employee-stock- 
holder situations if the plans are de- 
signed to include all possible future 
employees and otherwise meet the 
tests of the Code. 

It should be noted that a qualified 
plan cannot be maintained where there 
are no employees, active or retired, 
who are covered thereunder. 


LESSOR OF MINERAL INTEREST 
CAN AVOID TAX WHERE LEASE 
EXPIRES WITHOUT PRODUCTION 

If an owner or lessee of a mineral 
interest in property receives a bonus 
or advanced royalty at the time of 
leasing or subleasing his interest to 
another person, the amount received 
is taxable as ordinary income subject 
to an allowance for depletion (ordi- 
narily computed as a percentage of 
the income). If the lease expires or 
is abandoned without production (or, 
in the case of an advanced royalty, 
with less production than has been 
paid for), the lessor or sublessor is 
required to restore to income the 
amount of the deduction for depletion 
previously allowed him. The restora- 
tion is made in the year of expira- 
tion or abandonment. (Reg. Section 
1.612-3.) 

Recent Revenue Ruling 60-336 
points out a means of avoiding the 
rule for restoration of the depletion 
allowance to income upon expiration 
of the lease. If the owner disposes of 
all of his interest in the minerals in 
question before the lease expires, 
neither he nor the subsequent owner 


is required to include any amount in 
income. 

The disposition can take any form, 
e.g., a gift to another member of the 
family or a sale. The disposition must 
of course be bona fide and must take 
place before the lessee or sublessee re- 
linquishes his interest in the property. 
In some cases, the lessee or sublessee 
may be expected, in order to accel- 
erate or safeguard his tax deduction, 
to abandon his interest very promptly 
upon the drilling of a dry hole or the 
happening of some other discouraging 
event in the development of the prop- 
erty. Effective abandonment of a 
mineral interest for tax purposes be- 
fore a lease expires usually requires 
some positive action which is legally 
sufficient to extinguish all the interest 
in the property of the person who is 
attempting to abandon it. It is usually 
considered impossible to abandon a 
mineral interest owned in fee. 

It is probably also necessary that 
the disposition take place before the 
lessor’s interest becomes worthless, 
using the tests the Treasury normally 
applies to determine worthlessness. 

A taxpayer may be deterred from 
using this method of avoiding tax on 
the restoration of the depletion allow- 
ance to income if the residual value 
of the mineral interest is high or if a 
state law prevents him from making 
an effective conveyance of the min- 
erals apart from other interests he 
may own in the land. The method will 
also yield no advantage if there is a 
remaining basis of the mineral interest 
after applying the depletion allowance, 
and a loss for worthlessness or aban- 
donment of such mineral interest 
would be allowable. In such a case, 
the restoration of depletion to income, 
if required, would correspondingly in- 
crease the basis for the loss deduction. 
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RULINGS ON THE FORMATION OF 
INVESTMENT COMPANIES OR 
REAL ESTATE INVESTMENT TRUSTS 


Last month in this department we 
discussed one area in which the In- 
ternal Revenue Service will not issue 
advance rulings. The basic announce- 
ment and statement of policy was 
made by Revenue Procedure 60-6 and 
has been added to from time to time 
by various Technical Information Re- 
leases. One Release (T.I.R. No. 303, 
as amended by T.I.R. No. 311) stated 
that rulings will not be issued on the 
question of whether “the transfer 
of appreciated stocks or securities to 
a newly organized investment com- 
pany in exchange for shares of the 
stock of such investment company, as 
a result of solicitation by promotors, 
brokers or investment houses, will 
constitute non-taxable exchanges with- 
in the meaning of this section.” 

It is to be noted that this release 
expressly applies only to situations 
where the transfer is “as a result of 
solicitation by promoters, brokers or 
investment houses.” However, invest- 
ment companies may be formed by 
other means than as the result of pro- 
fessional solicitation. In these other 
instances, the wording of the T.IR. 
does not prohibit the issuance of an 
advance ruling, and there is a possi- 
bility that in an appropriate case the 
Service will still clear the exchange in 
advance. 

A similar situation exists with re- 
spect to real estate investment trusts, 
as a result of T.I.R. No. 312. Here 
again, rulings will not be issued when 
the transfer is “as a result of solicita- 
tion by promotors, brokers or invest- 
ment houses.” Real estate trusts to be 
organized by other methods, or to be 
formed by the transfer to trust form of 
an existing syndicate, may possibly 
be able to secure advance rulings, The 
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door has not yet been completely 
shut in this area. 


PERSONAL HOLDING COMPANY 
AND CONSOLIDATED RETURNS 


A parent corporation, taxable as a 
personal holding company both on a 
non-consolidated basis and also, be- 
cause of outside personal holding com- 
pany income, on a consolidated basis, 
has a 100% owned subsidiary corpo- 
ration, not a personal holding company, 
careful consideration should be given 
to the type of return filed. Let us 
suppose for the taxable year, the 
parent corporation earns a profit while 
the subsidiary corporation shows a 
loss that excéeds the parent corpora- 
tion’s profit. A consolidated federal 
income tax return is prepared and 
filed without income tax liability. 

But the filing of the consolidated 
income tax return does not relieve the 
parent corporation of its liability for 
its personal holding company tax. As 
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stated in Section 541, the personal 
holding company tax is imposed “in 
addition to other taxes.” Personal 
holding company income cannot be 
offset by a subsidiary corporation’s 
operating loss. 

There is also the possibility, under 
these facts, that the filing of the con- 
solidated income tax return could be 
more costly than filing separately. 
Section 545 provides for a deduction | 
for accrued federal income taxes in 
the computation of the undistributed | 
personal holding company income 
subject to the personal holding com- | 
pany tax. Since the rate of Section ~ 
541 tax is 85% on amounts of un- | 
distributed personal holding income in / 
excess of $2,000, the tax effect of § 
the federal income tax deduction is ff 
substantial. To gain a greater tax 
benefit, it may be prudent for the § 
parent and subsidiary to file sepa- 
rately, if such an election is available. 
The subsidiary could then, perhaps, 
make use of its own operating loss 
to obtain either a carryback refund 
or as a loss carryover against future 
profitable operations. The parent 
would have the full advantage of its 
federal tax liability as a deduction in 
the computation of its personal hold- 
ing company tax, or as a reduction of 
the dividend it would otherwise have 
to pay to high-bracket stockholders. 
THE END 
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Classified Section 


RATES: 
$2.00. 
minimum $5.00. 
date of issue. 


“Business Opportunities” 


“Help Wanted” 20¢ a word, minimum $5.00, 
20¢ a word, minimum 
Box number, when used, is two words. 


“Situations Wanted” 10¢ a word, minimum 
i “Business Services” 20¢ a word, 
Closing date, 10th of month preceding 


ADDRESS FOR REPLIES: pes number, The New York Certified Public Accountant, 355 Lexing- 


ton Avenue, New York 17, 





HELP WANTED 








Accountant, semi-senior wanted by upstate 
CPA firm. Excellent opportunity for right 
individual. Send complete resume and salary 
requirements. Box 2423. 

Accountants Wanted, your professional 
approach creates confidence, and this con- 
fidence often creates questions about invest- 
ments. Are you prepared to answer invest- 
ment questions and to act for your contacts 
and clients? If you are, a part-time job in 
the investment business may be what you 
are looking for. Extra $ for your part-time 
work. Box 2424. 

Auditor, (internal operations) large Phila- 
delphia pharmaceutical manufacturer has 
opening in its international division for an 
internal auditor. Duties would include au- 
diting of overseas financial operations along 
with training of overseas accounting person- 
nel. Would involve 4 to 6 months’ travel. 
Foreign language required, preferably Span- 
ish. Previous accounting experience desir- 
able. Progressive salary policies, broad 
company benefits. Send complete resume, 
including salary needs. Box 2439. 
Accountants, senior and semi-senior. Pro- 
gressive medium size New York City CPA 
firm. Permanent positions on expanding 
staff for qualified men or women. Submit 
full details, including salary. Box 2440. 
Accountant, per diem basis, several days a 
month or more, for small two-partner firm. 
State experience, availability, compensation. 
Box 2441. 





SITUATIONS WANTED 











CPA, specializing in SEC work, registration 
statements, etc. will work with other ac- 
countants on per diem or fee basis. Box 
2425. 

CPA, 25 years public experience in all 
phases of accounting with emphasis on in- 
stitutions, non-profits fund raising, hospitals, 
investments, funds, real estate, etc. inter- 
ested in part-time, per diem or what have 
you? Box 2426. 

Systems Consultant, expert in data process- 
ing, desires association with accountant that 
requires management services, fee or per 
diem basis. Box 2428. 
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CPA, attorney, age 32, experienced taxation, 
audit, seeks per diem or other arrangement, 
if interesting. Box 2442. 

CPA, member of Society, diversified experi- 
ence, seeks permanent per diem work. 
Box 2443. 

CPA, attorney, extensive experience in tax 
field, seeks per diem or fee arrangement 
with other accountants for tax research or 
planning, or investigative audits with tax 
emphasis. Box 2444. 





BUSINESS OPPORTUNITIES 











Practice Wanted, substantial terms, know- 
how offered overburdened or retiring prac- 
titioner, CPA, N. Y., N. J., AICPA, IE, 
MBA. Box 2429. 

Well Equipped CPA Firm will purchase all 
or part of the practice of overburdened or 
retiring accountants, substantial cash or 
attractive retirement arrangements will be 
offered. Box 2430. 

Substantial Cash Available for the purchase 
of a practice or individual accounts by ex- 
perienced CPAs. Box 2431. 

N. Y¥. C. CPA Firm, established over 25 
years excellent reputation. Will purchase 
practice of retiring practitioner. Box 2432. 
CPA established, will purchase a practice 
or individual accounts in New York City or 
Long Island area. Box 2433. 

Will Buy individual accounts or service 
same. What is your proposition? CPA. 25 
years experience. Box 2427. 

CPA, MBA, 38 $15,000 gross plus 30% free 
time seeks per diem arrangement leading to 
partnership, with cash investment, or pur- 
chase of accounts. Box 2434. 

CPA, mature, small practice, seeks associa- 
tion with overburdened practitioner or one 
contemplating retirement. Objective is part- 
nership or purchase. Box 2435. 

Growing medium sized N. Y. C. CPA firm 
needs experienced practitioner under 50 
to relieve presently overburdened partners. 
Partnership available to right person. Box 
2436. 

CPA, N. Y., N. J., 36 years old, N. J. 
resident. Interested in merging, managing, 
purchasing accounts, or per diem work in 
New Jersey. Heavy diversified experience. 
Transportation specialist. Small established 
practice with substantial free time. Box 
2437. 
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CPA seeks opportunity to serve overbur 
dened practitioner, ultimate goal partnership 
interest or eventual purchase of practice. 
Box 2445. 

CPA, 15 years experience, $9,000 practice, 
free time, wishes association retiring prac- 
titioner. Member AICPA, NYSSCPA. Box 
2446. 

CPA, Manhattan practice, grossing 40M, no 
write-ups, seeks associate with or without 
own clients. Please furnish complete back- 
ground. Box 2447. 

Partnership Opportunity available in reput- 
able growing CPA firm with diversified 
quality practice in excess of $125,000 gross. 
Requirements: CPA, broad experience, good 
education, administrative ability, own small 
quality practice. Reply fully. Box 2448. 
CPA, age 42 small practice, wishes to pur- 
chase or manage accounts or tie in with 
another practitioner. Box 2449. 

CPA, 46, $15,000 gross. desires association 
(1) sharing space and office facilities or 
(2) employment leading to partnership 
arrangement, CPA firm. Box 2450. 
Rockefeller Center, office space available 
in beautiful air-conditioned CPA suite, fully 
equipped. possibility of per diem work. Box 
2451. 

CPA, 33. gross billings $23,000.00 seeks 
partnership arrangement with practitioner 
having comparable gross. Good potential. 
Box 2452. 

CPA Firm, two young and aggressive part- 
ners, gross $80,000.. well staffed, seeks 
merger for mutual benefit. Box 2453. 
Small CPA Firm with SEC experience, 
available to assist or represent other prac- 
titioners in this field. Box 2454. 

CPA, personable, thoroughly experienced, 
mature, not working to capacity, small prac- 
tice, one employee. Seeks association with 
individual practitioner or firm. Objective 
is partnership; or serve as active partner of 
practitioner ultimately seeking retirement. 
Box 2455. 





BUSINESS SERVICES 








Mail and Telephone Service, at either of 
these prestige locations, 550 Fifth Avenue 
or 510 Madison Avenue, including air- 
conditioned conference and reception rooms 
for interviews and audits, telephone and 
lobby directory listings, secretarial facilities. 
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Air-conditioned offices and desk space avail- 
able. Fifth Avenue Office Service, Inc., 
550 Fifth Avenue, New York City 36, 
PLaza 7-3638. 

Fireproof insulated legal and letter size 
filing cabinets, used, refinished like new, 
2, 3, 4 drawer. Krasilovsky, 170 Centre St. 
CAnal 6-2255. 

Accountants Service Center offers a place 
to keep things, obtain phone answering 
service, receive mail, meet a client, do tax 
research, get reports typed and other chores 
handled in exchange for an economical 
sum. Cost can be as low as $5 a month. 
A whole floor of office and desk spaces at 
120 Liberty Street, BArclay 7-5816. 
Accountants Reports, typed by experts on} 
latest I.B.M. equipment and _ thoroughly 
checked. Bruning reproductions. 

years experience. Miss Claire, 554 Fifth 
Avenue, MU 2-0326. 

We Act As Your Secretary, $5.00 monthly. 
Ideal for budget minded accountants. Mail 
and telephone messages forwarded. Personal} 
service. Private desks and offices. Abbott 
Service, 147 West 42nd (1472 Broadway) 
BRyant 9-9642. 

CPAs looking for large private office, fur 
nished or unfurnished in accountant’s suite 
Require secretarial services. Box 2437. 
CPA desires light office in dignified suit 
two rooms or one room and working spacé 
for 2 employees; midtown. Box 2438. 
Space for Rent, Hillside Avenue, 1 block 
from Independent subway, air-conditioned 
office, private room, with or without service, 
RE 9-9060. 
For Rent, City Hall area. 8’ x 12’ bright 
private room facing street. Furnished 
unfurnished. In attractive suite. Reasonable 
WOrth 2-4660. 

Bruning 110, good condition, very reason 
able. Call TRiangle 5-6629. 

Private Office or 2 desk space availableg 
new law suite, midtown area, air-condk 
tioned, library, OXford 7-6068. 
Temporary Office Help Available, book 
keepers, clerks, comptometer operato 
typists, statistical typists, stenographers 
selected personnel. We pay social security 
withholding, disability unemployment, com 
pensation payments. O'Neill Office Service 
277 Broadway, N. Y. RE 2-0288. 

Accounts Receivable via IBM at very eco 
nomical rates. Complete accuracy assured 
Service includes: Accounts Receivab 
Ledger, Customer Statements, Schedule 
Accounts Receivable, Control Accoum 
Automated Bookkeeping Corporation, 1 
West 42nd St., OX 5-6893. 
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NOW through an adding 
machine via punched 
tape, the LITAB SYSTEM 
can tabulate your clients 
financial statements for 
you... 


...and is completely flexible to perform any recording service — from a small 
write-up — to a complex consolidated financial statement. 


The LITAB SYSTEM accommodates up to 630 general ledger accounts and up to 
99,000 subsidiary ledger accounts, all through automated high speed systems 
that generate accounting reports fast... 


Select a Special Package Plan that suits your needs 


Journals 
Package No. 1 General Ledger 
Fee: $10.00 for 200 items Trial Balance 
Report 
Package No. 2 Subsidiary Ledger 
Fee: $5.00 for 200 items Accounts Only 
Send for the NEW Nationwide Brochure. 








Nationwide Tabulating Corporation 
Executive Office: 384 Clinton Street, Hempstead, New York * IV 1-1350 


Long Island * 384 Clinton Street, Hempstead * IVanhoe 1-9460 
New York * 386 Park Avenue South * MUrray Hill 5-7277 
Boston * 172 Newbury Street * COngress 2-1232 
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Specializing exclusively 
in accounting and 
related financial personnel 


accountants 
controllers 
treasurers 
cost/budget men) 
systems men 

tax men 

credit managers 
office managers 


Directed bookkeepers 


by a 
Certified 
Public 


Accountant 


FRRoBERT FIacr 


PERSONNEL AGENCIES 


295 Madison Avenue, New York 17, N.Y. 


MUrray Hill 33-6700 








